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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  76-253;  RM-1932;  FCC  SO¬ 
SOS] 

Inquiry  Into  the  Future  Role  of  Low- 
Power  Television  Broadcasting  and 
Television  Translators  in  the  National 
Telecommunications  System 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  The  Federal  Communications 
Commission  proposes  the  creation  of  a 
new  low  power  television  broadcast 
service,  in  which  stations  would  be 
authorized  to  originate  programs  to  an 
unlimited  extent  and  to  conduct  their 
own  subscription  television  operations. 
The  proposed  service  would  include 
television  broadcast  translators,  which 
currently  are  regulated  under  Part  74, 
Subpart  G  of  the  Commission’s  Rules. 
The  proposed  rules  are  based  upon  a 
Commission  staff  study,  to  be  released 
at  a  later  date:  Report  and 
Recommendations  in  the  Low  Power 
Television  Inquiry  (BC  Docket  No.  78- 
253).  The  action  is  based,  in  part,  upon 
evidence  of  a  large  unsatisfied  demand 
for  television  broadcast  service,  in  both 
rural  and  urban  areas. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1981,  and  reply 
comments  on  or  before  March  1, 1981. 
addresses:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Couzens,  Broadcast  Bureau, 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION:  No 

freeze  on  translator  applications  is 
proposed  for  the  pendency  of  the  rule 
making.  The  Broadcast  Bureau 
published  “Interim  Processing 
Procedures  for  TV  Translator 
Applications  Seeking  Low  Power 
Features,"  on  pages  62003-62005  of  the 
Federal  Register  of  September  17, 1980. 

In  the  matter  of  an  inquiry  into  the 
future  role  of  low-power  television 
broadcasting  and  television  translators 
in  the  National  Telecommunications 
System,  BC  Docket  No.  78-253.  RM- 
1932. 

Adopted:  September  9, 1980. 

Released:  October  17, 1980. 

By  the  Commission:  Chairman  Ferris 
issuing  a  separate  statement; 
Commissioner  Lee  concurring  and 
issuing  a  statement;  Commissioner 
Quello  concurring  in  the  result; 
Commissioner  Washburn  concurring  in 


part  and  issuing  a  statement; 
Commissioner  Fogarty  concurring  in 
part  and  issuing  a  separate  statement. 

I.  Introduction 

1.  The  Commission  today  concludes 
the  inquiry  stage  of  its  study  into  the 
role  of  low  power  television 
broadcasting,  including  television 
translators,1  and  proposes  rules  for  a 
new  low  power  television  service.  These 
rules  would  be  contained  in  a  new 
“Subpart  G — Low  Power  Television 
Broadcast  Stations,"  in  Part  74  of  the 
Commission’s  rules.  The  current  Subpart 
G  contains  the  rules  for  television 
broadcast  translators.  Many  of  the 
features  of  the  present  Subpart  <5  would 
be  retained  in  this  proposed  revision, 
but  the  results  of  the  inquiry  have 
convinced  us  that  we  should  explore  a 
number  of  new  approaches.  Through  the 
rale  changes  proposed  we  hope  to  bring 
television  service  to  locations  that 
otherwise  are  unserved  or 
underserved — for  whatever  reasons — by 
regular,  full  service2  television  stations 
and  by  cable  services.  We  propose  to 
build  upon  the  existing  translator 
service,  affording  new  opportunities  in 
low  power  television.  At  the  same  time, 
translator  licensees  will  be  free  to 
continue  the  service  they  have  offered  in 
the  past,  if  that  is  their  choice. 

2.  This  proceeding  began  with  the 
adoption  of  a  Notice  of  Inquiry  on 
August  8, 1978,  68  FCC  2d  1525  (1978, 
hereinafter,  "Notice  ”).  This  Notice  made 
it  clear  that  this  proceeding  was 
addressed  to  the  entire  concept  of  low 
power  television  broadcasting.  We 
stressed  the  possibility  that  the  Current 
translator  service  could  be  viewed  as 
the  evolutionary  basis  for  a  larger  and 
more  flexible  low  power  service.  We 
observed  that  translator  policy  generally 
had  developed  on  an  ad  hoc  basis,  and 
announced  our  purpose  to  be  the 
development  of  a  comprehensive,  long- 
range  plan.  The  record  developed  in  this 
proceeding  has  fulfilled  this  hope,  and 
enables  us  today  to  propose  a  new  low 
power  television  broadcast  service. 

3.  The  decision  to  propose  the 
inauguration  of  a  new  low  power 
television  service  is  motivated,  in  part, 
by  our  recognition  of  a  large  unsatisfied 


1 A  television  translator  is  a  low  power  broadcast 
station  that  receives  a  television  signal  on  one 
channel,  amplifies  it  and  transmits  it  on  another 
channel.  Although  we  expect  tanslators  to  continue 
to  play  a  part  in  bringing  television  reception,  we 
propose  to  broaden  the  concept  of  low  power 
television  to  include  stations  that  originate 
programming  and  even  conduct  their  own 
subscription  television  operations. 

2  We  use  the  term  “full  service"  throughout  to 
describe  television  broadcast  stations  with 
complete  facilities  and  staff.  These  full  service 
stations  are  licensed  under  Part  73  of  our  rules. 


demand  for  television  service.  In  rural 
areas,  millions  of  American  citizens  do 
not  receive  even  a  basic  complement  of 
three  or  four  television  signals.  In  major 
urban  areas,  there  are  few  available 
channels,  and  when  one  does  become 
available,  competing  applications  are 
filed.  In  addition,  there  is  considerable 
interest  in  the  use  of  other,  newer 
television  delivery  systems  into  the 
home,  such  as  multipoint  distribution 
service  (MDS),  pay  cable, 
“superstations,"  and  videocassettes  and 
video  discs.  Market  studies  and 
economic  research  continue  to  suggest 
that  consumer  demand  foe  television 
programming  exceeds  the  supply  in 
many  areas  of  the  country.  The 
technology  now  is  available  for  low 
power  originating  stations  as  well  as  for 
their  interconnection.  With  the  changes 
we  propose,  we  believe  that  low  power 
television  can  play  an  important  part  in 
responding  to  these  needs.  Before 
discussing  our  specific  proposals,  we 
shall  briefly  describe  the  results  of  the 
inquiry  stage  of  this  proceeding.  Viewed 
in  this  context,  our  proposals  can  be 
seen  as  a  natural  evolutionary  step. 

II.  Results  of  the  Inquiry 

4.  Shortly  after  the  Notice  in  this 
proceeding  was  adopted,  a  Commission¬ 
wide  task  force  was  created  to  develop 
the  public  record,  to  sponsor  research, 
and  to  perform  its  own  studies.  This 
group,  the  Low  Power  Television  Inquiry 
Staff,  has  submitted  the  results  of  its 
work  to  the  Commission  as  the  Report 
and  Recommendations  in  the  Low 
Power  Television  Inquiry  (hereinafter, 
"Report").  The  Report  provides  a  full 
record  that  enables  us  to  proceed  to  the 
stage  of  proposed  rules.  Because  of  the 
Report,  we  can  expect  that  commenting 
parties  will  engage  in  a  discussion  that 
is  clearly  focused,  detailed,  and 
therefore  of  maximurp  use  to  the 
Commission  in  any  final  decision  on 
adopting  rules  for  this  promising  new 
service.3  Although  the  Report  is  not 
being  adopted  as  a  position  of  the 
Commission,  we  have  relied  upon  it  in 
the  preparation  of  this  Notice,  and 
would  expect  commenting  parties  to 
take  its  findings  into  account. 

5.  During  the  inquiry,  comments  and 
reply  comments  were  received  from 
more  than  80  individuals  and  groups 
representing  a  wide  range  of  interests. 
The  staff  summarized  this  record  in 
Attachments  A  and  B  to  its  Report.  The 


•’In  the  Notice  we  anticipated  a  series  of  inquiry 
and.  perhaps  later,  rule  making  notices.  However, 
we  now  believe  that  the  staffs  Report  is  adequate 
for  us  to  sharpen  the  discussion  at  this  point,  and 
that  no  useful  purpose  would  be  served  by  adding 
cycles  of  pleading  to  what  already  is  an  unusually 
full  record  for  the  onset  of  rule  making. 
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staff  also  commissioned  a  survey  of  very 
low  power  originations  in  the  United 
States  and  Canada:  Parry  D.  Teasdale, 

"A  Micro-TV  Service  in  the  United 
States,"  Attachment  C  to  the  Report 
(hereinafter,  “Teasdale”).  In  addition  to 
its  usefulness  in  revealing  the 
practicalities  of  very  low  power  station 
operations,  Mr.  Teasdale’s  report 
appends  a  significant  technical  study 
performed  for  the  Government  of  Canda, 
where  low  power  station  operations 
appear  to  have  developed  to  a 
considerable  degree,  Switzer 
Engineering  Services,  Ltd.,  “A  Study  of 
Very  Low  Power  TV  and  FM 
Transmitters  for  Remote  Communities,” 
(April,  1978,  hereinafter,  “Switzer”). 
Finally,  the  staff  performed  its  own 
studies  and  analyses,  covering 
technical,  economic,  and  legal  terms. 

6.  The  staff  began  its  analysis  with 
two  principal  goals,  with  which  we  are 
in  agreement.  The  first  goal  was  to 
recognize  the  contribution  that  the 
traditional  translator  operator  has  given 
in  the  past,  and  so  not  to  recommend 
rules  that  would  make  translator  service 
more  difficult  to  provide,  especially  in 
isolated  rural  areas  where  the  need  for 
television  service  is  greatest.  The 
second  goal  was  to  provide  maximum 
flexibility  for  new  originating  services  to 
come  into  being,  easily  and  at  low  cost. 
The  staff  recommended  that  a  new  low 
power  television  service  be  created  by 
adding  to  well-proved  translator  rules 
and  practices,  rather  than  by  attempting 
to  create  a  separate  service  “from  the 
ground  up."  Most  significantly,  the  staff 
recommended  the  retention  of 
secondary  status  for  translators  and  for 
low  power  stations.  All  such  stations 
were  envisioned  as  operating  on  a 
noninterfering  basis,  and  as  being 
required  to  relinquish  their  frequency  if 
a  full  service  station  wished  to 
commence  operations  using  the  same 
channel. 

7.  The  staff  reasoned  that  a  new 
secondary  service  could  be  designed  for 
maximum  flexibility — in  the  nature  of  its 
program  service,  in  the  technical 
standards,  and  in  licensing  procedures. 
In  this  way,  they  argued,  the 
Commission  could  modify  or  eliminate 
many  requirements  that  we  would 
continue  to  apply  to  full  service  station 
operations.  Specifically,  no  low  power 
station  would  be  required  to  originate, 
programs  to  any  extent,  but  all  could 
originate  to  an  unlimited  extent.  The 
Commission  also  would  place  no 
artificial  restrictions  upon  the  station's 
method  of  financial  support,  whether 
local  taxes,  advertisers,  or  subscription 
television  (STV).  Secondary  status  also 
was  concluded  to  imply  more  relaxed 


technical  standards,  and  a  set  of 
liberalized  rules  regarding  ownership. 

8.  The  Commission  is  well  aware  of 
the  interest  in,  and  demand  for,  new 
television  outlets,  both  in  rural  and 
urban  areas.4  We  agree  with  our  staff 
that  secondary  status  for  low  power 
stations  appears  to  provide  the  key  to 
rapid  implementation  of  such  service, 
and  so  we  are  proposing  rules  that 
follow  the  broad  contours  of  the  staffs 
recommendations.  Before  we  describe 
our  own  proposals,  a  brief  historical 
sketch  is  appropriate.5 

III.  History  of  Television  Translators 

9.  The  Table  of  Television 
Assignments  (hereinafter,  "Table”) 
adopted  in  1952  was  designed  to  provide 
service  to  as  large  a  part  of  the 
population  as  was  possible  and  at  the 
same  time  to  provide  local  outlets  for  as 
many  communities  as  possible.® 
Although  the  goals  of  the  Table  have 
been  largely  achieved,  service  has  not 
been  available  to  all  who  wanted  it. 
Indeed,  from  the  very  beginning,  interest 
in  television  was  so  great  that 
conventional  means  of  obtaining 
reception  proved  to  be  inadequate  to 
satisfy  the  demand.  One  way  of  dealing 
with  this  problem  was  the  installation  of 
a  “community  antenna"  that  would  then 
be  connected  by  cable  to  households 
paying  a  subscription  fee  for  the  signals 
delivered,  thus  giving  birth  to  the  cable 
industry,  originally  called  CATV  for 
Community  Antenna  Television.  A  less 
expensive  approach  also  was  possible 
involving  the  reception  and  amplified 
retransmission  of  the  weak  television 
signal  over  a  low  power  installation. 
This  could  be  either  an  on-channel 
booster  or  a  translator  that  broadcast  on 
another  channel.  In  the  early  days  of 
television,  the  Commission's  rules  made 
no  provision  for  either  kind  of  operation. 
This  lack  of  a  licensing  procedure, 
however,  did  not  prevent  the 
establishment  of  such  stations.  In  many 
areas  plagued  by  poor  reception, 
individuals  provided  low  power  service 
on  an  extra-legal  basis.7 


4  On  April  24, 1980,  we  adopted  an  Order  stating 
that  no  new  applications  for  broadcast 
experimental  stations  proposing  use  of  low  power 
or  television  translator  technology  would  be 
accepted  for  filing,  see  Public  Notice,  FCC  80-262, 
April  29, 1980.  This  was  done,  in  part,  because  the 
staff  had  received  so  many  expressions  of  interest 
that  new  experimental  applications  could  not  been 
handled  or  evaluated,  within  our  administrative 
resources.  On  demand  for  new  outlets  more 
generally,  see  Part  Ill  of  the  Report. 

1 A  fuller  history  of  TV  translators  appears  as 
Part  II  of  the  Report. 

6This  table  appears  in  §  73.606(b)  of  the  rules,  see 
Sixth  Report  and  Order  in  Docket  No.  8736, 41  FCC 
148  (1952). 

’Kenneth  A.  Cox,  "The  Problems  of  Television 
Service  for  Smaller  Communities,"  Staff  Report  for 


10.  The  first  such  low  power  operation 
probably  was  established  in  1948  and 
was  used  to  serve  homes  beyond  the 
reach  of  a  cable  TV  system.  Soon  after 
that,  other  bossters  and  translators  were 
established  to  extend  television 
coverage.  When  complaints  were  filed, 
the  Commission  sent  out  field  inspectors 
to  shut  down  these  unauthorized 
operations.  By  1958,  there  were  “the 
estimated  number  of  1,000  or  so,”  of 
these  unlicensed  stations  in  operation.8 
As  they  grew  in  number,  the 
Commission  became  increasingly 
concerned  about  the  potential  for 
causing  interference  to  other  broadcast 
services.  Without  a  licensing  procedure, 
the  Commission  had  no  way  of 
incorporating  them  into  the  overall 
pattern  of  assignments. 

11.  It  was  against  this  background  that 
the  Commission  initiated  several 
proceedings  involving  the  use  of 
translator  and  booster  systems  and  a 
possible  regulatory  scheme  for  their 
authorization.  In  the  first  of  these 
proceedings,  a  notice  of  proposed 
rulemaking  (Docket  No.  11331,  FCC  55- 
404)  adopted  on  March  31, 1955, 
solicited  information  on  the  feasibility  of 
licensing  VHF  and  UHF  television 
boosters.  While  his  rulemaking  was 
pending,  the  Commission  adopted  a 
second  notice  of  proposed  rulemaking 
(Docket  No.  11611,  FCC  56-44),  in 
January  of  1956,  exploring  a  regulatory 
framework  within  which  TV  translator 
stations  could  be  authorized  and 
licensed. 

12.  The  second  proceeding  was  acted 
on  first,  and  the  Commission  adopted  a 
report  and  order  which  amended  the 
rules  to  authorize  UHF  translators.  They 
were  limited  to  the  upper  14  UHF 
channels  (.that  is,  Channels  70-83)  and 
their  power  was  limited  to  10  watts.  The 
Commission  limited  translators  to  the 
upper  14  UHF  channels  because  they 
were  less  congested  and  would  allow 
more  flexibility  to  meet  required 
protective  spacing.  The  Commissin  also 
believed  that  confining  translators  to  the 
less  congested  upper  14  UHF  channels 
made  it  possible  to  relax  operating  and 
licensing  requirements,  and,  thereby,  to 
facilitate  the  viability  of  translators. 

13.  While  it  is  true  that  operation  on 
these  channels  had  the  least  potential 
for  causing  harmful  interference  to 
regular  television  reception,  it  also  is 
true  that  these  were  the  least 
advantageous  channels  from  the 
translator  station’s  point  of  view.  Not 
only  were  there  greater  costs  of 


the  Committee  on  Interstate  and  Foreign  Commerce, 
United  States  Senate  (85th  Cong.,  2d.  Sess.), 
December  26, 1958.  pp.  11-17. 

*Id.  p.  16. 
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construction  and  operation,  but  also 
there  was  a  lack  of  developmental 
experience.  The  Commission  also 
rejected  the  suggestion  for  an  increase 
in  the  maximum  power  output  of 
translators  above  the  10  watts  originally 
proposed,  preferring  first  to  gain 
experience  from  operation  at  the  lower 
power. 

14.  At  this  time,  the  Commission  was 
considering  authorizing  translators  in 
the  VHF  band,  but  it  rejected  this  idea, 
believing  that  it  would  produce 
interference  problems.  Throughout  this 
period,  the  Commission  assigned 
absolute  weight  to  the  prevention  of  any 
possibility  of  interference,  even  if  this 
meant  that  it  could  not  authorize  a 
means  of  providing  reception  to  those 
lacking  it. 

15.  The  Commission  action  restricting 
translators  to  the  use  of  the  upper  14 
UHF  channels  did  not  solve  the 
problems  posed  by  unauthorized 
operations.  Many  translators  and 
booster  systems  that  had  operated 
previously  in  the  VHF  band  simply 
continued  to  do  so.  The  first  challenge  to 
the  Commission’s  efforts  to  curb  these 
illegal  operations  came  in  a  case 
involving  C.  J.  Community  Services,  Inc. 
(hereinafter,  "C.J.”).  The  Commission 
issued  a  cease  and  desist  order  to  C.J.  to 
halt  the  operation  of  its  television 
booster  station.  On  appeal,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  reversed  the 
Commission's  Order. 9  Although  the 
Court  upheld  the  jurisdiction  of  the 
Commission  over  such  operations  and 
held  that  the  unlicensed  operation  of 
repeaters  was  unlawful,  it  found  the 
Commission  remiss  in  not  providing 
rules  and  procedures  under  which  the 
illegal  boosters  could  have  been 
licensed.  The  Court  also  pointed  to  the 
pending  rulemaking  in  Docket  No.  11331, 
regarding  the  feasibility  of  licensing 
VHF  boosters,  as  an  aid  in  the 
resolution  of  the  issues  that  were  before 
the  Court. 

16.  On  June  27, 1957,  the  Commission 
issued  a  memorandum  opinion  and 
order  (FCC  56-700)  rejecting  the 
licensing  of  VHF  booster  systems, 
finding  what  it  believed  were 
insurmountable  difficulties  connected 
with  their  operation.  Several  parties 
petitioned  for  reconsideration, 
requesting  an  opportunity  to  provide 
detailed  engineering  data  that  would 
prove  VHF  boosters  to  be  feasible.  This 
led  the  Commission  to  issue  a  new 
notice  of  proposed  rulemaking  (Docket 
No.  12116,  FCC  57-829),  again  examining 
the  possibility  of  licensing  VHF 


9  C.  /.  Community  Sen’ices  v.  F.C.C.,  100  U.S.  App. 
D  C.  379. 15  R.R.  2029  (1957). 


boosters.  Ultimately,  the  Commission 
again  rejected  the  idea,  although  in  the 
meantime  it  had  authorized  the  use  of 
UHF  boosters. 

17.  With  the  authorization  of 
translator  stations  and  then  the  pending 
rulemaking  proceeding  looking  toward 
the  feasibility  of  licensing  booster 
systems,  the  Commission  determined 
that  there  was  a  need  to  examine  these 
program  distribution  services,  as  well  as 
cable  and  “satellite”  systems.10 
Accordingly,  a  notice  of  inquiry  was 
adopted  on  January  3, 1958,  in  Docket 
No.  12443  (FCC  58-493).  Among  the 
questions  raised  were:  (1)  What 
economic  impact  did  translators, 
boosters,  satellites  and  cable  systems 
have  on  local  television  broadcast 
systems?  and,  (2)  What  percentage  of 
homes  received  their  only  satisfactory 
television  service  from  stations  located 
in  or  near  communities  in  which 
translator,  booster,  or  cable  systems 
were  operating? 

18.  Finally,  on  July  27, 1960,  the 
Commission  issued  a  report  and  order 
authorizing  the  licensing  of  VHF 
translators  and  modifying  the  rules 
applying  to  UHF  translators,  18  RR 1573. 
These  actions  are  the  foundation  of  the 
present  translator  rules.  Unlike  UHF 
translators,  which  could  use  100  watts, 
VHF  translators  were  limited  to  1  watt. 
Because  of  an  amendment  to  the 
Communications  Act,  the  Commission 
was  able  to  license  the  previously  illegal 
operations  and  to  permit  unattended 
operation  of  translators. 11  In  addition  to 
the  question  of  what  to  allow,  the 
Commission  dealt  with  who  could  have 
it  and  where  it  could  be  built.  For 
example,  television  licensees  were  not 
permitted  to  obtain  a  license  for  a  VHF 
translator  that  was  designed  to  provide 
reception  beyond  the  predicted  Grade  B 
contour  of  the  primary  station,  or  within 
its  Grade  A  or  B  contour  where  the 
transitor  was  intended  to  provide 
reception  to  all  or  part  of  any 
community  located  within  the  Grades  A 
contour  of  any  other  television  station,  if 
the  translator  would  duplicate  the  other 
station’s  programs. 

19.  By  the  early  1960’s,  the  general 
standards  for  translators  had  been 
developed.  Although  some  rule  changes 


10  A  “satellite"  station  is  a  full  service  station  that 
rebroadcasts  entirely  the  program  schedule  of 
another  station.  There  also  are  "semisatellites"  that 
do  have  local  studios  where  a  limited  amount  of 
local  programming  originates. 

11  Congress  had  stepped  in  to  solve  the  problem  of 
the  construction  of  these  stations  without  prior 
Commission  authorization,  waiving  the  ban  on 
premature  construction  for  those  built  before 
Congress  acted.  It  also  permitted  unattended 
operation  of  stations  that  merely  rebroadcast 
another  station.  Pub.  L  86-609,  approved  on  July  7. 
1960. 


were  adopted  in  later  years,  most 
actions  were  taken  in  connection  with 
applications  proposing  particular  forms 
of  service.  Various  proposals  were  put 
forward  that  did  not  meet  the 
requirements  of  the  rules.  While  the 
rules  were  not  changed,  on  a  number  of 
occasions  waivers  were  granted  to 
permit  operations  thought  to  be  in  the 
public  interest.  Viewed  in  retrospect,  it 
can  be  seen  that  these  actions  suggested 
a  need  for  a  rule  changes  so  that  waiver 
would  not  be  necessary  to  respond  to 
the  public  demand  for  additional 
television  service.12 

20.  The  Table  standing  alone  could 
not  bring  adequate  service  to  rural 
areas.  Some  areas  lacked  an  assigned 
channel,  while  in  others  the  channel 
was  not  put  to  use.  This  situation  led  the 
Commission  to  take  various  actions 
designed  to  encourage  new  service.  One 
such  approach  involved  support  for  UHF 
development. 13  Other  measures  included 
easing  the  cost  of  entry  into  television 
broadcasting,  by  permitting  a  television 
“satellite”  station. 14  These  measures  by 
themselves,  however,  have  proved 
inadequate  to  satisfy  rural  demand  for 
television  service. 15  In  fact,  the  most 
significant  progress  has  been  made 
through  the  enterprise  and  ingenuity  of 
the  rural  residents  themselves,  and  later 
of  investors  and  entrepreneurs,  in 
developing  two  new  delivery  systems: 
television  translators  and  CATV.  These 
systems  have  grown  and  have  become 
major  parts  of  our  national  television 
service,  in  urban  as  well  as  rural  areas. 

21.  As  mentioned,  our  translator 
policy  has  evolved  essentially  on  an  ad 
hoc  basis.  This  Notice  of  Proposed  Rule 
Making  is  designed  to  address  the 
technical  and  practical  issues  in  broadly 
allowing  originations  on  translators.  To 
date,  originations  have  been  limited  to 
emergency  warnings  and  to  30  seconds 
per  hour  for  fundraising.  We  now 
believe,  based  upon  the  record  amassed 
in  this  proceeding,  that  low  power 
stations,  using  translator  technology, 
hold  significant  promise  as  a  new  source 
of  network,  regional  and  local  programs, 
complementary  to  the  concept  of  full 
service  television  development  in  the 


12 The  most  recent  of  these  waivers  was  the  latest 
of  more  than  70  waivers  granted  for  the  State  of 
Alaska,  see  Wrangell  Radio  Group,  et  al„  FCC  79- 
868,  released  on  January  17, 1980.  Other  examples 
are  collected  in  Part  II  of  the  Report.  The  innovative 
use  of  lower  power  technology  in  Alaska  is 
described  by  Teasdale,  pp.  11-16. 

13  Congressional  action  also  was  involved  through 
passage  of  the  All  Channel  Receiver  Act.  See 
paragraph  (s)  of  Section  303  of  the  Communications 
Act.  Pub.  L.  87-529,  approved  on  July  10. 1962,  76 
Stat.  151. 

14  For  a  definition  of  satellite  station,  see  note  10, 
supra. 

16  The  gaps  in  service  in  rural  areas  are  treated  in 
Part  HI  of  the  Report. 
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Table  but  also  offering  their  own  unique 
benefits. 

IV.  Proposed  Policy  Changes 

Introduction 

22.  Translators  simultaneously 
broadcast  the  programs  of  a  full  service 
station.  Our  proposed  low  power 
television  broadcast  service  would 
retain  that  role  in  full,  but  as  only  one 
type  of  seryice  permitted  on  the  low 
power  television  station.  Any  low  power 
television  station,  including  those 
employing  translator  technology,  would 
be  permitted  to  originate  to  an  unlimited 
extent,  provided  that  certain 
requirements  are  met.16  As  mentioned, 
our  approach  begins  with  the 
fundamental  principle  urged  by  our  staff 
that  low  power  television  broadcast 
stations,  like  television  translators, 
should  enjoy  only  a  secondary  status. 
This  means  that  a  translator  or  low 
power  station  creating  harmful 
interference  to  a  full  service  station 
must  cease  operation  if  it  is  unable  to 
change  its  channel  or  take  other  steps  to 
correct  the  interference.  Translators  and 
low  power  stations  also  are  secondary 
in  the  sense  that  they  must  give  way  to  a 
full  service  station  proposing  a  mutually 
exclusive  use  of  a  frequency.  Secondary 
status  permits  a  more  flexible  approach 
that  enables  the  low  power  television 
broadcasters  to  select  the  appropriate 
mix  of  technology  that  accords  with 
local  needs,  up  to  the  definitional  limit 
of  the  service  itself:  namely,  maximum 
transmitter  output  powers  of  100  watts 
(VHF)  or  of  1,000  watts  (UHF).  The 
operator  willing  to  assume  the  risks  of 
secondary  status  would  be  given  wide 
latitude  to  design  and  engineer  a  system 
adapted  to  local  needs.  We  begin  with 
the  standards  for  programming,  financial 
support,  and  ownership  that  we  propose 
to  apply  to  the  low  power  service. 

B.  Program  Services,  Financial  Support, 
and  Ownership 

23.  Low  Power  Station  Programming. 
Years  ago,  the  Commission  dealt  with 
the  question  of  program  originations  on 
translators,  observing  that: 

The  technical  hurdles  appear  insuperable 
at  this  time,  and  for  this  reason  alone,  we  do 
not  find  warrant  for  initiating  rulemaking 
now  looking  toward  permitting  programming 
originations  by  translators.  We  have  arrived 


18  The  most  important  distinguishing  requirement 
is  that  an  originating  low  power  station  must  be 
attended  by  a  qualified  operator.  Translators 
functioning  unattended  may  not  originate  beyond 
emergency  warnings  and  30-second  segments  each 
hour,  See  Report  and  Order  in  BC  Docket  No.  78- 
252,  released  on  May  28, 1980,  77  FCC  2d  1006 
(1980).  This  distinction  constitutes  the  definition  of  a 
"translator,"  which  would  be  but  one  type  of  low 
power  station. 


at  this  judgment  with  some  regret,  because 
there  is  much  appeal  in  the  exploitation  of 
possibilities  for  giving  smaller  communities 
*  *  *  a  means  of  local  self-expression,  and  of 
presenting  issues  of  local  importance. 17 

At  that  time  the  only  obstacles  were 
said  to  be  technical.  Recent 
technological  and  economic 
developments  dictate  a  re-evahiation  of 
the  role  of  low  power  technology  in  the 
national  telecommunications  system.  It 
now  is  clear  that  low  power  origination 
is  technically  feasible,  and  a 
considerable  body  of  experience  has 
been  gained  from  low  power 
originations  in  practice.18  We  have 
recognized  the  importance  of  this 
experience,  notably  in  our  efforts, 
through  waivers,  to  support  the  creative 
use  of  this  technology  in  the  statewide 
mini-TV  system  in  Alaska,  “a  system 
that  provides  the  only  practical  means 
of  extending  off-the-air  broadcast 
services  to  the  numerous  small  remote 
Alaska  communities.”19 

24.  A  number  of  technical 
developments  have  converged  to  make 
originations  possible.  One  of  these  is  the 
development  and  rapid  refinement 
during  the  1970’s  of  low  cost  portable 
videotape  players,  such  as  the  ones  that 
have  been  used  successfully  to 
distribute  programs  to  the  originating 
mini-TV  stations  in  Alaska.  Another 
development,  well  described  by  a 
commenting  party  at  the  inquiry  stage  of 
this  proceeding,  is: 

*  *  *  the  advent  of  integrated  circuits 
which  can  generate  full  NTSC  black-and- 
white  and  color  synchronization  signals 
(instead  of  non-interlaced  sync  as  used  in 
low-cost  television  cameras  of  the  past),  as 
well  as  generating  television  carriers  and 
graphics  and  lettering  on  the  screen  of  a 
standard  receiver,  sometimes  along  with 
NTSC  color  and  4,5  MHz  sound.  Such 
integrated  circuits  greatly  decrease  the  size 
and  cost  of  high  quality  (and,  for  that  matter, 
low-quality)  television  equipment,  requiring 
less  adjustment  and  being  less  likely  to 
generate  an  out-of-tolerance  condition, 
allowing  users  to  concentrate  more  on 
subject  matter  and  less  on  technical  details.20 
As  a  result,  we  now  know  that 
equipment  for  originations  can  be  made 
to  function  reliably,  without  creating 
new  problems  of  objectionable 
interference.21  Both  live  and  pre¬ 
recorded  programs  are  technically 
feasible. 


17  Report  and  Order  in  Docket  No.  15971, 13  FCC 
2d  305  (1968). 

,8See  generally  Switzer;  see  also  the  descriptions 
by  Teasdale  of  low  power  originations  in  Alaska. 
New  York  State,  and  Canada. 

19  Wrangell  Radio  Group,  et.  al„  FCC  79-868, 
released  on  January  17, 1960,  para,.  10. 

20  "Comments"  of  Kitchen  Productions, 
Ridgecrest,  California,  November  27, 1978,  p.  1. 

11  See  Part  IV. B  of  the  Report. 


25.  Finally,  in  the  past  five  years, 
satellite  technology  has  opened  entirely 
new  possibilities  for  reliable,  low-cost 
program  interconnection  services.22  The 
use  of  satellite  interconnection  for  low 
power  TV  program  services  is  being 
demonstrated  by  Spanish  International 
Network,  which  is  using  satellite  relays 
for  delivery  of  its  network  feed  from  San 
Antonio  to  experimental  translator 
stations  that  we  have  authorized  in 
Denver  (KA  2XE8)  and  in  Washington, 
D.C.  (KA2XEH). 

26.  Recently,  we  revised  our  translator 
rules  to  permit  the  use  of  modem  FM 
microwave  feeds  to  deliver  program 
services  to  a  translator  from  any 
suitable  source.23  The  only  remaining 
limitation  upon  originations — whether 
live,  on  tape,  by  terrestrial  feed  or  by 
satellite — has  been  the  restriction 
imposed  by  our  rules  limiting  origination 
to  emergency  warning  and  to  30-second 
fund-raising  appeals.  The  Report  and 
record  in  this  proceeding  now  persuade 
us  that  our  permissive  policies  of 
allowing  waivers  and  experiments  were 
the  prefigurement  of  a  much  broader 
potential  for  delivery  of  new  service  to 
the  public.  We  therefore  propose  to 
authorize  unlimited  originations  as  an 
inherent  feature  of  the  proposed  low 
power  television  service.  We  proceed  to 
a  discussion  of  the  practicalities 
involved  that  need  to  be  addressed  in 
rulemaking. 

27.  Copyright  liability  for  lower  power 
stations  is  governed  by  two  statutory 
provisions.  The  first  is  contained  in  the 
General  Revision  of  the  Copyright  Law, 
Pub.  L.  94-553, 17  U.S.C.  101  et  seq. 
(1976),  redefining  the  rights  of,  and 
limitations  upon,  copyright  owners  in 
the  use  of  their  works.  Essentially,  non¬ 
cable  retransmissions,  with  the 
exception  of  those  by  governmental  or 
non-profit  entities,  are  subject  to  full 
copyright  liability.  Sec.  325(a)  of  the 
Communications  Act  permits  the 
rebroadcast  of  programming  only  if  the 
rebroadcasting  station  has  obtained  the 
consent  of  the  originating  station. 
Although  rebroadcast  consent  needs  to 
be  sought,  the  Commission  has  held  that 
it  may  not  be  withheld  without 
justification.  On  occasion,  we  have 
considered  whether  the  refusal  was 
justified,  depending  upon  the  facts  of  the 
particular  case  and  an  evaluation  of  the 
circumstances  involved.24  We  believe 


21  See  FCC,  Network  Inquiry  Special  Staff,  Video 
Interconnection:  Technology,  Costs  and  Regulatory 
Policies  (Preliminary  Report,  March  1980). 

23  Report  and  Order  in  Docket  No.  20539,  67  FCC 
2d  209  (1978).  Previously,  translators  had  been 
limited  to  a  very  simple  AM  heterodyne  conversion 
of  the  rebroadcast  signal  onto  another  frequency. 

24  This  includes: 

Footnotes  continued  on  next  page 
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that  these  existing  provisions,  regarding 
copyright  and  retransmission  consent, 
are  adequate  to  establish  an  initial 
assignment  of  program  rights,  so  that 
low  power  stations  will  be  free  to  enter 
the  marketplace  for  programs  and  to 
privately  negotiate  appropriate 
arrangements  for  the  program  services 
they  may  offer. 

28.  A  special  case  is  presented  by 
commercial  substitution  for  television 
programming  broadcast  by  conventional 
stations  that  generally  are  financed  by 
advertiser  support.  We  do  not  believe 
that  a  low  power  station  should  be 
permitted  to  engage  in  commercial 
substitution  without  the  consent  of  the 
primary  broadcast  station.  It  does  not 
follow,  however,  that  all  examples  of 
substitution  are  harmful.  In  fact,  the 
originating  broadcast  station  actually 
may  be  better  off  with  some  commercial 
substitution  by  translators,  because 
without  it  they  might  not  get  the 
additional  coverage  for  the  remainder  of 
their  advertising  provided  by  the 
translator.  Moreover,  commercial 
substitution  may  be  desirable  from  a 
communications  policy  perspective 
because  communities  that  could  not 
otherwise  support  translator  or  low 
power  station  operation  may  find 
commercial  substitution  a  promising 
solution  to  the  problem.  Thus,  we 
propose  to  permit  commercial 
substitution,  but  only  if  the  consent  of 
all  affected  parties  is  obtained  and 
compliance  with  copyright  law  is 
achieved.25 


Footnotes  continued  from  last  page 
“*  *  *  whether  licensees  of  stations,  through 
express  or  implied  agreements  or  understandings, 
act  in  concert  with  each  other  or  with  other 
interests  in  refusing  rebroadcast  requests  whether 
requesting  stations  serve  the  same  or  a  different 
area  as  the  station  whose  program  they  wish  to 
rebroadcast,  whether  the  request  is  for  permission 
to  carry  a  simultaneous  rebroadcast  or  to 
rebroadcast  a  program  at  some  subsequent  date, 
whether  the  requesting  station  has  indicated  a 
willingness  to  pay  a  reasonable  share  of  the 
legitimate  costs  of  the  originating  station,  whether 
or  not  other  persons  having  interests  in  the  program 
have  requested  or  agreed  to  the  rebroadcast,  and 
whether  the  program  concerned  has  public  service 
aspects  that  make  its  wide  dissemination  to  the 
public  clearly  desirable.”  Memorandum  Opinion 
and  Order  in  Docket  No.  9808, 17  FR  10309, 1  RR 
91:1136  (1952). 

“This  issue  marks  another  distinction  between 
the  translator  and  the  low  power  station.  The 
translator  may  operate  unattended  through  an 
exception  in  Sec.  318  of  the  Communications  Act. 
Congress  has  indicated  that  in  doing  so,  it  should 
not  engage  in  commercial  substitution.  See  Report 
and  Order  in  BC  Docket  No.  78-252.  released  on 
May  28.  1980.  77  FCC  2d  1006  (1980).  The  low  power 
station,  which  would  have  a  qualified  operator,  is 
not  availing  itself  of  this  privilege  and  can  negotiate 
with  the  primary  station  to  achieve  any  mix  of 
substitution  that  could  be  agreed  to  by  the  parties. 
The  only  modification  that  we  would  make  to  the 
30-second  origination  allowed  currently  for 
translators  would  be  the  deletion  of  any  specified 
technology  of  accomplishing  it 


29.  One  major  concern  that  must  be 
addressed  before  we  permit  translators 
to  originate  programming  and  to  collect 
subscription  fees  is  the  effect  that 
increased  competition  may  have  on 
existing  television  service.  This  issue 
has  been  studied  by  the  staff  and  Parts 
IV.C  and  IV. D  of  the  Report  dealing 
with  it  are  quite  illuminating.  That 
analysis  strongly  suggests  that  it  would 
be  possible  to  achieve  the  contemplated 
increase  in  service  without  a 
detrimental  impact  on  existing  service. 
The  various  sections  of  the  Report  have 
considered  the  impact  of  competition  of 
new  low  power  over-the-air  service 
upon  cable  TV  and  on  other  translators 
and  low  power  stations.  We  find  this 
analysis  a  persuasive  one.26  We  believe 
that  those  parties  claiming  adverse 
economic  impact  must  show  how  the 
effects  of  competition  would  harmfully 
affect  the  public,  before  obtaining  any 
relief. 

30.  We  believe  that  our  proposed  rules 
in  particular  can  encourage  competition 
between  low  power  stations  and  cable 
television  to  deliver  new  and  expanded 
services  to  the  public.  Realizing  the 
benefits  of  competition,  we  have  acted 
to  liberalize  many  of  our  cable  rules.27 
We  now  believe  that  protection  of  local 
broadcasters  from  cable  competition 
was  a  self-defeating  enterprise,  and 
have  changed  our  cable  rules  to  reflect 
that.  Even  if  it  did  help  local 
broadcasters  escape  the  impact  of 
competition,  this  protection  came  at  the 
price  of  denying  the  public  the  benefits 
of  new  services  on  the  cable.  In  the 
same  way,  we  have  concluded  that  it  is 
counterproductive  to  attempt  to  shield 
cable  from  the  rigors  of  competition  with 
low  power  broadcast.  We  believe  that 
the  time  has  come  to  establish  a  parity 
of  free  and  open  opportunities  for 
translators  and  low  power  stations  to 
compete  not  only  with  cable  television 
systems,  but  with  other  distribution 
technologies  as  well.  We  believe  that 
competition  between  low  power 
television  and  cable  television  and 
others  will  encourage  each  to  build  upon 
its  unique  strengths.  Cable  is  most 
efficient  in  delivering  a  large  number  of 
channels  to  areas  of  comparatively 
dense  population,  and  in  overcoming 
congestion  of  broadcast  frequencies. 


“Subsequently,  in  paras.  37-41,  we  propose  to 
liberalize  many  of  the  multiple  ownership  rules 
applicable  to  translators.  Both  full  service  stations 
and  cable  systems  would  have  new  competitive 
opportunities,  using  low  power  technology 
themselves,  under  our  proposals. 

27  Report  in  Docket  No.  21284,  71  FCC  2d  632 
(1979).  Report  in  Docket  No.  20989,  71  FCC  2d  951 
(1979):  and  Notice  of  Proposed  Rulemaking  in 
Dockets  20988  and  21284.  71  FCC  2d  1004  (1979),  and 
Report  and  Order  adopted  on  July  22, 1980  (FCC  80- 
443).  • 


Low  power  broadcast  television  will  be 
particularly  important  in  serving 
sparsely  settled  areas,  in  other  locations 
where  full  service  broadcast  stations 
and  cable  are  not  in  a  position  to 
increase  program  choices,  and  in  some 
densely  populated  urban  areas  where 
the  cost  of  laying  cable  is  extremely 
high. 

31.  Low  Power  Pay  TV  Operations. 
Currently,  translators  are  forbidden  to 
alter  a  rebroadcast  signal  deliberately 
so  as  to  make  it  inaccessible  to 
conventional  home  receivers. 28  This  rule 
precludes  the  use  of  scrambled 
programming  to  collect  subscription 
fees.  Based  on  the  record,  it  appears  that 
this  ban  has  retarded  the  growth  of 
television  service,  especially  in  rural 
areas.  In  many  of  these  areas  cable  also 
is  not  feasible  because  of  the  sparseness 
of  the  population,  compared  with  the 
high  cost  of  laying  cable.  Translators 
also  may  not  be  able  to  respond  to  gaps 
in  service,  because  the  translator 
operator  needs  a  source  of  funds  but 
does  not  have  the  opportunity  to  require 
payment  of  a  monthly  subscription  fee. 
The  translator  signal  is  available  to 
anyone  in  the  coverage  areas,  whether 
they  contribute  to  the  operation  of  the 
station  or  not,  and  some  viewers — 
perhaps  most — will  elect  to  take  a  “free 
ride”  rather  than  contribute  to 
supporting  the  service.  Thus,  unless  this 
problem  can  be  overcome,  translators 
will  have  limited  financial  viability.29 
We  believe  that  allowing  scrambled 
programming  to  be  delivered  via  low 
power  broadcast  technology  could 
enable  communities  to  overcome  the 
chronic  difficulties  of  remote 
communities  in  securing  an  adequate 
financial  base  for  their  local  television 
service.  In  this  way,  it  could  provide 
support  for  a  larger  and  more  diverse 
menu  of  television.  Service 
improvements  also  could  be  expected  in 
urban  areas  where  subscription  low 
power  stations  could  cater  to  unmet 
demands  for  specialized  programs.  We 
do  not  believe  it  is  necessary  to  require 
a  separate  STV  authorization  for  low 
power  stations  or  for  translators 
selecting  this  method  of  financial 
support.  Rather,  STV  would  be  inherent 
as  an  option  in  the  low  power  television 
service,  and  the  use  of  this  service 
option  would  need  only  a  minor 
modification  of  the  station’s  license. 

32.  Even  though  we  are  concerned 
about  a  loss  of  "free”  television,  it  does 


“Sec.  74.731(d)  of  the  rules. 

“The  potential  advent  of  direct  satellite  to  home 
broadcasting  may  have  a  significant  effect  on  rural 
television  service  in  the  long  term,  but  it  would  not 
make  sense  to  forego  important  opportunities  here 
and  await  this  development  at  some  unknown 
future  date. 
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not  serve  the  public  interest  to  preclude 
pay  service  in  competition  with  free, 
over-the-air,  service.  Equally,  the  public 
interest  would  not  be  served  by  artificial 
limitations  upon  the  ability  of 
advertiser-supported  or  tax-supported 
service  to  compete  with  pay  television 
service.  In  our  view,  a  mixture  of 
advertiser-supported,  tax-supported, 
and  pay  TV  service  is  the  pattern  of 
distribution  most  likely  to  maximize 
consumer  welfare  from  television.  STV 
provides  options  and  diversity 
unavailable  from  free  television.  We 
expect  that  the  current  fare  of  free 
television  programming  will  continue  to 
be  available  to  the  overwhelming 
majority  of  television  households.30 

33.  For  several  reasons  we  believe 
that  the  potential  loss  in  television 
service  to  viewers  if  unlimited  STV 
operation  is  permitted  in  these 
communities  is  likely  to  be  minimal. 

First,  many  of  these  communities 
already  receive  service  from  full  service 
television  broadcasters.  Second,  some  of 
these  communities  already  are  paying 
for  translator  service  either  through 
elaborate  voluntary  contribution 
systems  or  through  mandatory  tax 
systems.  In  such  cases  there  might  be 
nothing  more  than  a  change  in  the 
payment  mechanism  more  equitably 
distributing  the  cost  of  service  to  those 
desiring  it,  and  actually  enjoying  it. 
Third,  even  if  the  schedule  of 
programming  presently  offered  by 
translators  were  to  be  scrambled,  there 
is  sufficient  spectrum  space  in  rural 
areas  so  that  free  rebroadcast  television 
service  could  be  provided  from  other 
sources.  Fourth,  given  the  high  level  of 
community  interest  in  providing 
translator  service  in  many  communities 
today,  local  origination  becomes  a  real 
possibility  for  these  communities  with 
the  support  that  a  scrambled  system 
could  provide.  For  all  these  reasons  we 
believe  that  translator  service,  with  a 
free  choice  for  the  licensee  between  a 
profit-motivated  and  a  non-profit  basis, 
could  result  in  a  totality  of  service  that 
is  more  responsive  to  consumer 
demands.  It  could  offer  better  signal 
quality  and  a  more  diverse  selection  of 
available  television  programming.31 


30  We  do  not  believe  that  it  would  be  in  the  public 
interest  to  limit  translator  STV  operation  to  cases 
where  there  are  at  least  three  or  four  free  signals 
available  in  the  community.  This  would  preclude 
service  just  where  it  is  most  needed,  in  the  absence 
of  any  evidence  that  unlimited  low  power  STV 
operation  would  adversely  affect  viewer  interests. 
See  the  detailed  discussion  in  Part  IV.D  of  the 
Report. 

31  As  to  the  competitive  ramifications,  we  believe 
it  is  important  for  us  not  to  favor  any  one 
technology,  especially  since  translators  are  using 
spectrum  on  a  secondary  basis.  Therefore,  we  are 
not  proposing  to  require  cable  systems  to  carry 


34.  Four  other  areas  of  possible 
regulatory  intervention  must  be 
considered  if  we  permit  translators  and 
low  power  television  stations  to  collect 
subscription  fees.  They  are:  (1)  Should 
we  set  standards  for  technical 
computability?  (2)  Should  we  set  any 
requirements  of  a  minimum  number  of 
hours  of  free  programming?  (3)  Should 
we  call  for  the  filing  of  franchise 
contracts?  and  (4)  Should  we  require  the 
leasing  rather  than  selling  of  decoders? 
As  to  the  first,  we  do  not  foresee  any 
need  at  the  present  time  to  require 
scrambled  translators  or  low  power 
stations  to  conform  to  one  chosen 
technical  method  of  operation.  We 
believe  that  the  rigors  of  the 
marketplace  will  be  more  effective  in 
shaping  good  technical  performance 
than  regulatory  intervention,  especially 
in  light  of  the  infancy  of  the  industry 
and  the  scarcity  of  technijal  information 
upon  which  to  rely.32 

35.  Currently  we  require  full  service 
STV  stations  to  provide  some  “free” 
programming  to  consumers.  However, 
we  do  not  believe  this  requirement 
should  be  placed  on  low  power 
television  stations.  Imposition  of  such  a 
requirement  could  curtail  the  provision 
of  the  service,  and  it  seems  to  us 
consistent  to  impose  no  minimum  of 
“free"  programming,  just  as  no  minimum 
amount  of  programming  is  proposed 
generally  for  low  power  stations.  We 
also  currently  require  full  service  STV 
applicants  to  submit  the  terms  of 
agreements  and  arrangements  that  the 
applicant  intends  to  have  with  other 
parties  concerning  the  supply  of 
subscription  programs.  This  rule  was 
adopted  to  insure  that  the  broadcast 
station  retains  full  control  over  the 
programming  chosen  for  broadcast.  We 
continue  to  believe  that  this  is  an 
important  concern,  and  would 
specifically  require  than  any  such 
agreement  be  consistent  with  the  rules 
applicable  to  full  service  programming 
agreements,  §  73.642(e).  Even  so,  we  do 
not  believe  it  is  necessary  for  low  power 
subscription  television  stations  to 
submit  these  agreements.  However,  we 
are  willing  to  consider  whether  it  would 
be  appropriate  to  arrange  for  access  to 


translator  or  low  power  station  signals,  whether 
scrambled  or  not.  Any  negotiation  and  settlement 
that  is  reached  by  individual  parties  concerning 
carriage  would  be  accepted  by  the  Commission. 

“This  approach  is  consistent  with  our  treatment 
of  full  service  STV  service  where  we  decided  that 
“the  public  interest  will  be  served  by  allowing  STV 
operators  the  option  of  deciding  whether  or  not  to 
standardize  their  system  or  to  offer  decoders 
compatible  with  whatever  other  STV  systems  are 
serving  the  market.”  See  First  Report  and  Order  in 
Docket  No.  21502.  adopted  September  25. 1979:  FCC 
79-535. 


them  on  a  local  basis  so  that  the  public 
can  be  aware  of  their  terms. 

36.  We  currently  require  full  service 
STV  broadcasters  to  lease  rather  than 
sell  decoders  to  consumers.  The  Report 
recommended  that,  in  the  absence  of  an 
identifiable  cause  of  market  failure,  this 
decision  is  best  left  to  the  individual 
investor.  However,  it  also  recommended 
that,  if  sale  be  the  choice,  the  purchaser 
should  receive  a  written  explanation 
that  the  contemplated  STV  service  is 
secondary.  This  appears  to  strike  a 
reasonable  balance  at  the  onset  of  new 
service.  The  Commission  currently  is 
reviewing  its  lease-only  policies  for  full 
service  STV  operations.33 

37.  Ownership.  Currently,  the 
Commission  has  four  ownership 
eligibility  restrictions  or  requirements 
for  translator  licensees.  First,  a 
commercial  television  broadcast  station 
cannot  own  or  financially  support  a 
VHF  translator  not  operating  on  an 
assigned  channel  in  the  Television 
Table  of  Assignments  if  that  translator 
is  located  in  a  distant  television 
market.34  Second,  a  cable  television 
system  cannot  own  a  translator  licensed 
to  the  same  community  as  the  cable 
system.35  Third,  translators  operating  at 
a  maximum  permissible  power,  on  a 
channel  in  the  Table  of  Assignments, 
normally  will  be  authorized  only  to 
licensees  of  television  broadcast 
stations  unless  other  parties  can 
demonstrate  that  they  have  capable 
technical  personnel  available  to  assure 
satisfactory  technical  quality  and  the 
avoidance  of  harmful  interference.36 
Finally,  no  one  may  own  or  operate  a 
VHF  translator  in  an  area  receiving 
satisfactory  service  from  a  UHF 
television  station  or  a  UHF  translator 
unless  such  intermixture  is  determined, 
exceptionally,  to  serve  the  public 
interest.37 

38.  As  the  analysis  in  the  Report 
shows,  all  of  these  ownership 

restr  ictions  and  requirements  appear 
unnecessary  and  counterproductive  in 
their  present  form.  Indeed,  problems 
with  present  multiple  ownership  rules, 
by  themselves,  are  an  adequate 
justification  for  the  comprehensive 
revisiting  of  all  of  our  translator  policies, 
in  which  today’s  action  is  a  significant 
step.  A  rule  that  forbids  our  full  service 
UHF  station  licensees  from  extending 
their  coverage  by  VHF  translators,  while 
full  service  VHF  stations  may  do  so, 
arbitrarily  imposes  added  costs  upon  the 


33  See  First  Report  and  Order  in  Docket  No.  21502, 
FCC  79-535,  adopted  on  September  25, 1979. 

34  Sec.  74.732(e)(1)  and  (2). 

“Sec.  76.501(a)(3). 

“Sec.  74.732(i). 

“See.  74.732(d). 
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UHF  licensee,  and  perpetuates  its 
comparative  handicaps.  This  rule  stands 
as  an  illustration  of  nothing  more  than 
the  haphazard  develop  of  translator 
policies  to  this  date.  We  do  propose  to 
retain  two  of  the  present  rules  in  revised 
form.  The  others  would  be  eliminated. 

We  believe  that  cross-ownership 
between  cable  television  and  translators 
need  not  be  precluded,  but  we  propose 
to  retain  the  exclusion  of  cable  cross 
ownership,  in  their  franchise  area,  for  * 
low  power  stations  that  originate 
programming  and  for  both  translators 
and  low  power  stations  using  scrambled 
signals.  Common  ownership  in  such 
situations  could  well  diminish  the  head- 
to-head  competition  expected  between 
them  because  each  is  the  likeliest  source 
of  new  competition  for  the  other.  In 
addition,  we  propose  rules  that  would 
prevent  a  full  service  station  from 
owning  an  originating  or  low  power 
station  in  its  own  service  area  and 
would  bar  a  national  network  38  from 
owning  an  originating  station. 

39.  There  was  considerable 
uncertainty  as  to  the  competitive  effect 
of  translators  upon  the  national 
television  system  in  the  1960’s,  when  the 
scope  and  direction  of  full  service 
development  were  not  yet  clearly  in 
view.  However,  we  believe  that  these 
uncertainties  have  been  resolved  and 
that  any  reasonable  fear  of  harmful 
competition  has  been  allayed.  The 
growth  of  translators  can  be  expected  to 
increase  the  availability  of  televison, 
especially  in  rural  areas,  and  to  provide 
local  programming.  We  believe  that  a 
rule  prohibiting  broadcast  stations  from 
owning  VHF  translators  in  distant 
markets  would  stifle  this  opportunity 
and  thereby  disserve  the  public  interest. 
The  rule  restricting  the  use  of  VHF 
translators  in  areas  served  by  either 
UHF  full  service  stations  or  by  UHF 
translators  also  disserves  the  public 
interest.  The  selection  of  a  frequency  to 
use  to  serve  the  local  community  will  be 
performed  most  efficiently,  with 
maximum  benefit  to  the  public,  if  it  is 
made  by  the  individual  operator  or 
investor. 

40.  Section  74.732(i)  of  the  rules 
provides  that  translators  authorized  to 
operate  in  the  Table  (at  100  watts  for 
VHF:  1,000  watts  for  UHF)  normally  will 
be  authorized  only  to  the  licensees  of 
full  service  stations.  Licenses  are  issued 
to  others  only  upon  a  showing  of 
technical  proficiency.  This  rule  should 
be  modified  in  light  of  our  proposal  to 
remove  any  distinction  in  transmitter 
output  power  arising  from  operation  in 
the  Table  and  by  our  proposal  to  require 


3*For  the  definition  of  a  national  network,  see 
§  73.658(l)(l)(v)  of  the  rules. 


attendance  by  a  licensed  operator.39 
Moreover,  advances  in  the  reliability  of 
low  power  technology  have  obviated  the 
need  for  a  separate  showing  of  technical 
competency.  Finally,  we  must  recognize 
the  fact  that  the  present  rule  restricts 
entry  to  only  one  class  of  licensees, 
thereby  discouraging  the  free  and  open 
development  of  new  services  by  other 
classes  of  licensees.  This  we  view  as 
contrary  to  the  public  interest. 

41.  Low  power  stations,  because  they 
have  the  ability  to  originate  programs, 
should  be  treated  as  “voices”  in  the  First 
Amendment  sense,  implying  that  the 
Commission’s  pro-diversity  ownership 
rules  would  be  applicable.  We  propose 
to  apply  "duopoly"  and  “one-to-a- 
market”  rules,  as  these  rules  are  applied 
to  TV,  AM  and  FM  broadcasting.  No 
license  would  be  issued  to  an  entity 
already  owning  a  station  in  the  low 
power  or  in  another  broadcast  service 
where  that  would  result  in  primary 
service  contour  overlap  of  the  two 
stations  as  defined  by  §  73.636  of  our 
rules.  On  the  other  hand,  we  are  inclined 
not  to  place  a  limit  upon  “regional 
concentration  of  control,"  as  it  is 
currently  employed  in  the  broadcast 
services,  nor  would  we  limit  a  single 
owner  to  a  total  of  seven  stations.  The 
latter  requirement  could  prevent  the 
upgrading  of  many  existing  translator 
services  to  low  power  status,  and  the 
concern  for  anticompetitive  effects  is 
lessened  where  the  stations  are  both 
secondary  and  inherently  limited  in 
their  coverage  potential.  We  note  that 
conventional  translators  are  not  subject 
to  any  of  these  ownership  rules  today, 
and  we  do  not  propose  to  alter  that 
policy.  For  ownership  purposes  we 
would  regard  an  STV  station  that  only 
rebroadcasts — in  encoded  form — as  a 
low  power  station,  rather  than  a 
translator,  subject  to  the  duopoly  and 
one-to-a-market  rules.  Finally,  the 
multiple  ownership  rules  we  propose 
would  apply  equally  to  commercial  and 
to  noncommercial  licensees.  The 
ownership  rules  will  significantly  affect 
the  future  shape  of  the  service,  and  we 
specifically  encourage  commenting 
parties  to  offer  analysis  of  these 
proposals  and  the  related  discussion  is 
Part  IV.  E  of  the  Report,  which  has 
informed  our  approach  in  this  area. 

42.  Programming  Rules.  Unlike 
translators  as  they  now  exist,  stations  in 
the  low  power  service  would  be  able  to 
originate  programming.  This  raises  the 
question  of  how  to  treat  these  stations  in 
terms  of  the  applicability  of  a  series  of 
requirements  or  policies. 


39  These  proposals  appear  in  our  discussion  of 
technical  standards,  infra,  paragraphs  53  and  65-66. 


43.  As  a  general  proposition,  any 
statutory  obligation  or  prohibition 
imposed  upon  broadcast  stations  must 
apply  to  translators  and  to  low  power 
TV  broadcast  stations.  However,  the 
manner  in  which  such  requirements  are 
specified  by  Commission  rule  can  and 
should  be  adjusted  to  reflect  the  actual 
nature  and  capabilities  of  the  service. 
Certain  statutory  requirements  would 
apply  to  low  power  stations  in  exactly 
the  same  fashion  that  they  apply  to 
every  broadcaster.  These  include  the 
prohibition  on  the  broadcast  of 
obscenity  or  lotteries.  However,  there 
are  other  areas  where  the  statute 
impowers  the  Commission  to  enter  the 
field  of  program  regulation,  consistent 
with  the  obligation  to  avoid  censorship 
as  contained  in  Section  326  of  the  Act, 
but  does  not  require  regulation  of  a 
particular  type.  In  these  areas,  it  is 
necessary  carefully  to  weigh  the  goals  of 
content  regulation  together  with  other 
statutory  goals,  including  the  ones  that 
could  be  advanced  by  the  inauguration 
of  the  proposed  service  itself.  Perhaps 
the  most  important  area  of  this  type  is 
the  issue  of  rules  appropriate  to  the 
implementation  of  the  Fairness  Doctrine 
in  the  low  power  television  service, 
where  we  must  balance  carefully  our 
goal  of  a  new  service  with  the  minimum 
of  regulatory  oversight  against  the  long 
established  right  of  the  public  to  be 
informed  by  our  broadcast  licensees. 

44.  Stated  simply,  the  Fairness 
Doctrine  is  a  requirement  that 
broadcasters  give  fair  and  adequate 
attention  to  controversial  issues  of 
public  importance  in  the  community. 

That  the  attention  of  the  broadcaster  be 
“adequate" — an  affirmative  obligation 
to  cover  at  least  the  most  important  of 
issues — commonly  is  spoken  of  as  a 
“Part  I”  obligation.  That  the  attention  to 
issues  be  “fair”  entails  the  provision  of 
reasonable  opportunities  for  the 
presentation  of  opposing  views,  a  so- 
called  “Part  II”  obligation.40 The  low 
power  service  that  we  are  proposing 
would  not  provide  a  full  range  of 
services.  Translators  in  this  service 
essentially  would  not  originate  and  low 
power  stations  that  did  choose  to 
originate  would  not  be  required  to  do  so 
to  any  minimum  extent.  Neither  type  of 
station  would  be  required  to  have  a 
studio.  Accordingly,  it  appears 
reasonable  in  most  instances  to  permit 
stations  in  the  low  power  service  to 
achieve  compliance  with  the  Fairness 
Doctrine  by  showing,  in  the  case  of  a 
complaint,  that  they  had  accepted  and 
broadcast  a  reasonable  amount  of 
responsive  issue  programming  submitted 


40  See.  for  example.  Fairness  Doctrine.  56  FCC  2d 
691.  693  (1976). 
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to  the  station  in  a  form  or  format 
compatible  with  the  station’s  originating 
equipment,  if  any.  The  “Part  II”  Fairness 
Doctrine  obligation  usually  could  be  met 
by  a  showing  that  a  reasonable  amount 
of  time  was  made  available  for  the 
presentation  of  contrasting  views  also 
submitted  in  a  form  compatible  with  the 
station's  originating  equipment,  if  any. 
There  may  be  instances  where  a  purely 
passive  acceptance  of  material  on  a 
controversial  issue  would  be 
inadequate,  and  where  an  obligation  by 
the  licensee  itself  to  address  the  issue 
would  be  raised.  In  all  cases,  we  would 
expect  that  the  fairness  obligation 
would  be  commensurate  with  the 
licensee’s  ability  to  offer  a  responsive 
forum,  using  the  equipment  and  staff 
normally  available  to  it.  The  obligation 
to  afford  the  opportunity  for  opposing 
views  would  be  incurred,  regardless  of 
whether  or  not  a  sponsor  could  be  found 
to  purchase  time  for  such  presentation.41 

45.  In  the  area  of  political 
broadcasting,  we  propose  that 
compliance  be  measured  in  a  fashion 
similar  to  the  treatment  of  Fairness 
Doctrine  obligations.  That  is,  low  power 
and  translator  stations  would  be 
required  to  provide  reasonable  access 
to,  or  to  permit  purchase  of  reasonable 
amounts  of  time  by,  legally  qualified 
candidates  for  Federal  elective  office. 
However,  we  do  not  propose  to  require 
the  station  to  provide  production 
facilities,  and  see  its  duties  as  ending 
with  the  acceptance  of  political  material 
furnished  in  any  format  compatible  with 
the  station’s  originating  equipment.  In 
all  cases,  once  any  legally  qualified 
candidate  for  public  office  is  permitted 
to  use  the  facility,  the  requirements  of 
Section  315  of  the  Communications  Act 
would  apply  to  access  by  opponents. 
This  approach  is  a  direct  application  of 
the  current  policy  for  translators,  which 
are  not  required  to  offer  political  time  if 
they  do  not  originate,  but  must  offer  it  in 
accordance  with  Section  315  if  they  do.42 

46.  The  Commission’s  rules  governing 
program  content,  in  contrast  to  the 
statutory  requirements,  should  be 
examined  for  their  appropriateness  in  a 
secondary  low  power  service.  In 
general,  we  do  not  consider  it 
appropriate  to  impose  such  obligations 
upon  these  stations.  Several  commenting 
parties  urged  that,  given  the  nature  of 
low  power  services,  they  should  not  be 
burdened  with  the  types  of  requirements 
that  apply  to  full  service  TV  stations.43 


41  See  Cullman  Broadcasting  Co.,  Inc.,  25  R.R.  895 
(1903). 

42  See,  Public  Notice,  “Acceptance  of  Political 
Advertising  by  UHF  Translator  Licensees".  62  FCC 
2d  896  (1976). 

“There  is  one  important  exception.  Because  of 
the  ease  with  which  even  low  power  stations  can 


We  agree  with  these  parties  with 
respect  to  non-entertainment 
programming  guidelines,  commercial 
limitations,  and  formal  ascertainment 
for  translator  or  low  power  station 
licensees.  Even  participation  in  the 
Emergency  Broadcast  System  should  be 
limited  to  simple  requirements  for 
directing  viewers  to  another  broadcast 
source  of  emergency  information. 

47.  We  do  not  believe  that  the 
Commission  should  require  formal 
ascertainment  in  the  low  power 
television  service.  Ascertainment  is  not 
now  required  of  translator  stations.  The 
low  power  station  will  have  a  small 
coverage  area  and  typically  would 
select  a  directional  antenna  to  cover  a 
specific  pocket  of  local  population,  such 
as  a  valley  floor  or  part  of  a  city.  The 
likelihood  of  familiarity  with  the  service 
area  by  the  licensee  is  much  greater 
than  is  the  case  with  full  service 
stations,  whose  signals  span  a  wider 
distance.  Beyond  this,  formal 
requirements  could  impose  too  great  a 
burden  for  these  stations  to  carry.43 
Even  though  formal  ascertainment 
would  not  be  imposed,  the  Commission 
retains  a  statutory  duty  to  find  in  initial 
licensing  and  at  renewal  that  the  station 
is  serving  the  public  interest.  In  this 
service,  responsiveness  to  specialized 
needs  and  interests  should  be  permitted, 
indeed  encouraged. 

C.  Technical  Standards 

48.  The  proposed  technical  changes 
are  designed  to  fit  together  to  form  a 
coherent  whole.  In  fact,  this 
interrelationship  is  a  vital  aspect  of  the 
proposal  for,  without  it,  we  believe  the 
new  low  power  service  is  likely  to  falter. 
Commenting  parties  should  take  this 
into  account.  The  Commission’s 
experience  in  licensing  translators 
provides  a  firm  foundation  for  the 
technical  proposals.  For  example,  more 
than  2,400  VHF  translators  have  been 
licensed,  with  no  minimum  mileage 
separations,  and  cases  of  objectionable 
interference  are  extremely  rare.  The 
technical  proposals,  as  a  whole,  are 
refinements  of  existing  translator 
policies  and  practices. 

49.  Channel  Selection.  The  channel 
selection  criteria  for  translators  have 
evolved  in  minor  increments  since  1956. 
when  translators  were  authorized  only 


achieve  compliance,  we  propose  that  the 
Commission’s  rules  regarding  personal  attacks 
apply  in  full  to  translator  and  low  power  stations  to 
the  extent  that  these  stations  do  originate. 

44  During  local  origination,  we  propose  that  the 
station  identify  itself  with  a  local  telephone  number 
where  a  person  responsible  for  the  station  could  be 
contacted.  The  Report  stated  that  the  question  of 
whether  this  is  an  “ascertainment"  rule  or  a  "station 
identification”  rule  is  a  philosophical  one.  see  Part 
IV.F. 


to  Channels  70  through  83.  With  the 
reallocation  of  that  band  to  the  land 
mobile  radio  services  in  1970, 
translators  were  encouraged  to  move 
“downward”  to  the  highest  available 
UHF  channel.  The  discussion  of  channel 
assignments  in  the  Report  marks  the 
first  comprehensive  analysis  of 
translator  assignments  that  has  been 
available  to  us.  It  enables  us  to  propose 
a  general  simplification  of  the  standards 
for  both  VHF  and  UHF  operations,  while 
retaining  the  basic  concept  of  secondary 
status  to  full  service  TV  broadcast. 
Although  relaxation  of  the  policies  in 
both  bands  is  proposed,  we  recognize 
that  the  development  of  new  service  is 
likely  to  be  concentrated  in  the  UHF 
band  where  spectrum  is  more  readily 
available.  We  propose  to  eliminate  the 
requirement  that  a  UHF  translator 
applicant  first  look  to  Channels  55 
through  69,  and  instead  are  inclined  to 
permit  the  selection  of  any  Channel 
from  14  through  69. 45  This  change 
promises  the  more  efficient  use  of  UHF, 
and  eliminates  an  engineering  showing 
that  places  unnecessary  burdens  upon 
applicants  and  the  Commission’s 
administrative  resources.  We  propose  to 
eliminate  the  prohibition  on  VHF 
translators  or  low  power  stations  in 
markets  that  are  all-UHF.  We  do  not 
believe  that  the  benefits  of  a 
deintermixed  local  market  are  in  any 
way  placed  at  risk  by  the  entry  of  a  few 
secondary  10-watt  or  100-watt  stations. 
Admittedly,  a  unique  situation  is  posed 
by  all-UHF  markets  that  the 
Commission  specifically  deintermixed. 
We  specifically  invite  comments  from 
interested  parties  in  those  markets. 
Although  our  starting  assumption  is  that 
they  should  be  treated  the  same  as  any 
other  market,  we  will  be  attentive  to  any 
reasons  that  may  be  advanced  for 
handling  these  localities  under  a 
separate  standard.  Finally,  we  propose 
that  low  power,  like  other  TV  broadcast 
stations,  have  access  to  auxiliary 
broadcast  frequencies,  where  available, 
for  studio-to-transmitter  links  and 


45  Our  Notice  of  Inquiry  in  this  proceeding  stated 
that  we  would  not  revisit  the  reallocation  of 
Channels  70  through  83,  and  no  change  in  that 
approach  is  proposed  here.  New  broadcast 
authorizations  will  not  be  made  there,  and 
translators  operating  there  will  be  renewed  on  a 
secondary  basis  to  land  mobile  radio.  In  addition, 
we  will  continue  the  present  policy  against 
authorization  of  major  upgrading  of  translators  now 
operating  in  that  band.  Although  we  have  decided 
against  a  flat  prohibition  on  the  introduction  of  low 
power  features  to  facilities  at  Channels  70-83,  we 
caution  applicants  against  making  investments  in 
frequency  specific  equipment  there.  Such  applicants 
will  not  be  heard  to  argue  their  investment  as  a 
reason  for  delaying  primary  land  mobile  radio  use 
of  the  band,  or  even  for  retaining  Channels  70-83  on 
the  receiver  dial.  See  UHF  Comparability  Task 
Force.  Comparability  for  UHF  Television:  Final 
Report  (September,  1980).  pp.  106-117. 
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remote  broadcast  pickups.  In  some 
locations,  a  link  would  be  essential  if 
originations  are  to  be  carried  on  at  all. 

50.  VHF  Station  Power.  When  VHF 
translators  first  were  authorized  in  1960, 
the  transmitter  power  was  limited  to  one 
watt.  This  power  limitation  was 
intended  to  minimize  interference, 
particularly  because  no  minimum 
mileage  separation  standards  were 
established  for  VHF  translators.  In  1965, 
the  rules  were  amended  to  permit  100- 
watt  VHF  translators  to  operate  on 
vacant  channels  in  the  Table.  The  higher 
power  reflected  protection  ensuing  from 
the  standard  mileage  separations 
between  stations  upon  which  the  Table 
is  based.  For  those  not  operating  on  a 
vacant  assignment,  the  rules  were 
amended  in  1968  to  allow  transmitter 
powers  of  up  to  10  watts  for  translators 
located  West  of  the  Mississippi  River, 
including  Alaska  and  Hawaii. 46  The  one- 
watt  power  limitation  was  retained  for 
stations  located  East  of  the  Mississippi 
River  because  of  the  greater  density  of 
television  stations  and  what  was 
thought  to  be  a  greater  possibility  of 
interference. 

51.  Several  commenting  parties  in  this 
proceeding,  including  the  Association  of 
Maximum  Service  Telecasters  (MST), 
have  asked  that  we  increase  maximum 
VHF  transmitter  power  to  10  watts  for 
stations  located  in  areas  East  of  the 
Mississippi  River.  We  have  waived  this 
rule  on  a  number  of  occasions  to  permit 
10-watt  translators  to  operate  at 
locations  where  interference  was  not 
likely  to  result.  Not  only  has  little,  if  any 
interference  resulted,  but  also  the 
additional  power  could  offer  real 
advantage  in  increased  coverage.  For 
these  reasons,  we  propose  to  increase 
the  maximum  VHF  translator  power  to 
10  watts  for  stations  located  in  areas 
East  as  well  as  West  of  the  Mississippi 
River.  We  believe  this  step  can  be  taken 
without  causing  interference  to  any 
existing  television  service.  Applicants 
would  be  expected  to  exercise  caution 
in  selecting  channels  and  site  locations 
for  new  10-watt  VHF  translators  or  low 
power  TV  stations.  Currently,  VHF 
stations  operating  on  the  Table  must  use 
100-watt  transmitter  output,  only.  The 
Report  argues  for  flexibility  here,  to 
allow  a  free  range  up  to  100  watts,  and 
we  find  this  persuasive  as  an  added 
source  of  choice  to  the  applicant  in 
designing  an  appropriate  facility  on 
those  frequencies.  In  addition,  the  use  of 
higher  power,  up  to  100  watts,  should  be 
permitted  to  any  VHF  applicant  that 
complies  with  the  co-channel  and 
adjacent  channel  minimum  mileage 


“See  Report  and  Order  in  Docket  No.  15971, 13 
FCC  2d  305. 13  RR  1577  (1968). 


separation  applicable  to  full  service 
operations,  regardless  of  whether  or  not 
a  full  service  channel  happens  to  be 
assigned  there  in  the  Table. 

52.  UHF  Station  Power:  The  rules 
currently  allow  UHF  translators  to 
operate  at  transmitter  powers  of  up  to 
100  watts  on  “unlisted”  channels, 
outside  of  the  Table.  Translators  using 
output  channels  listed  in  the  Table  must 
have  a  transmitter  power  of  1,000  watts, 
only.  The  National  Translator 
Association  and  other  commenting 
parties  have  requested  us  to  increase 
the  power  limitations  to  1,000  watts  for 
stations  that  are  not  operating  on  listed 
channels.  NTA  contends  that  this  higher 
power  could  bring  service  to  a  wide  area 
more  efficiently,  thereby  lessening  the 
need  for  translator  chains. 

53.  When  we  amended  the  rules  to 
permit  UHF  translators  on  “listed” 
channels  to  operate  at  transmitter 
powers  of  1,000  watts,47  we  agreed  with 
the  efficiency  arguments  with  respect  to 
the  use  of  1,000  watts.  Even  so,  we  were 
then  reluctant  to  extend  the  1,000-watt 
limit  to  UHF  stations  operating  on 
channels  not  listed  in  the  Table,  fearing 
that  such  a  policy  could  result  in  a  high 
potential  for  interference  to  existing 
television  service.  In  the  past  nine  years, 
we  have  gained  considerable  experience 
in  licensing  UHF  translator  stations,  and 
the  record  is  virtually  silent  as  to 
reported  interference.  For  that  reason, 
we  are  now  inclined  to  increase  the 
maximum  UHF  transmitter  power  to 
1,000  watts,  for  translators  and  for  low 
power  TV  stations,  regardless  of 
whether  or  not  they  operate  on  a  listed 
channel.48  It  is  not  the  assignment  of  a 
channel  in  the  table  that  determines  that 
interference  will  be  avoided.  Rather,  it  is 
the  mileage  separations,  effective 
radiated  power  and  antenna  height 
requirements  implicit  in  the  Table.  By 
definition,  the  requirement  of  a  listed 
channel  is  a  wasteful  one,  particularly 
where  secondary  status  itself  is  used  to 
assure  interference  protection,  because 
the  protection  it  offers  is  based  on  a  full- 
power  operation.  For  these  reasons,  we 
believe  that  it  is  desirable  to  unbind  the 
relationship  between  station  power  and 
placement  in  the  Table  for  VHF  and  for 
UHF.  We  also  propose  to  eliminate  the 
rule  requiring  UHF  translator  stations  in 
the  Table  to  employ  transmitter  powers 
of  1,000  watts  only.  We  would  leave  the 
selection  of  a  transmitter  power  to  the 


41 Report  and  Order  in  Docket  No.  18861,  47  FCC 
2d  628  (1971). 

4S  Because  of  the  power  gain  of  the  antenna  used, 
the  station's  effective  radiated  power  might  be  as 
much  as  30  kW  ERP  in  the  main  direction  of 
radiation. 


applicant’s  own  judgment. 49  Finally,  the 
provision  in  the  translator  rules 
precluding  use  of  the  “fifteen  mile  rule” 
to  employ  a  location  within  that 
distance  from  an  assigned  channel 
location  should  be  deleted,  to  enable  the 
licensee  to  select  an  appropriate  site.50 

54.  The  minimum  mileage  separations 
for  translators,  as  they  have  evolved, 
reveal  a  complete  paradox.  For  VHF, 
there  are  no  minimum  mileage 
separations.  Avoidance  of  interference 
is  imposed  by  secondary  status  and  by 
certain  injunctions  in  the  Rules  that  the 
VHF  translator  operator  must  not  select 
a  channel  that  would  interfere,  and  in 
fact  must  not  interfere.  For  UHF, 
employing  the  maximum  transmitter 
power  of  100  watts  outside  the  Table,  a 
translator  operator  must  fully  comply 
with  all  of  the  existing  UHF  “taboos” — 
which  were  designed  to  minimize 
mutual  interference  between  stations 
operated  at  maximum  facilities  of  one 
million  watts.  This  is,  to  say  the  least,  a 
regime  predicated  upon  an  excess  of 
caution.  In  practice,  more  than  2,400 
VHF  translators  have  been  authorized  in 
a  more  congested  band,  under  more 
imprecise  standards.  Yet  the 
interference  problems  resulting  appear 
to  have  been  minimal.  At  the  same  time, 
the  tough  UHF  standards  have 
discouraged  UHF  translator 
development — a  result  that  has  been 
contrary  to  our  consistent  policy  since 
1956,  when  we  began  authorizing 
translators  solely  at  UHF.  For  VHF,  we 
propose  to  retain  the  current  general 
protection  against  interference  for 
translators  and  for  low  power  stations. 
With  respect  to  UHF,  the  record  and  the 
staff  work  afford  a  basis  for  developing 
new  criteria  that  are  more  realistic. 

55.  We  believe  that  it  is  possible  to 
develop  standards  to  use  in  the 
prediction  of  interference.  As  early  as 
1971,  in  the  Report  and  Order  in  Docket 
No.  18861,  we  indicated  that  it  might  be 
possible  to  reduce  the  mileage 
separations  or  “taboos,”  applicable  to 
UHF  translators,  but  said  that  we  would 
have  to  wait  until  related  technical 
studies  had  been  completed.  Now,  on 
the  basis  of  a  study  of  television 
receiver  performance  performed  at  our 
laboratory  facility  in  Laurel,  Maryland, 
we  are  in  a  position  to  propose  changes 
to  the  current  mileage  separation 


49The  Report  contended  that  authorization  should 
continue  to  be  made  for  transmitter  output  power, 
rather  than  effective  radiated  power.  However,  to 
give  the  Commission's  records  more  practical 
utility,  for  example,  in  reviewing  any  reported 
interference,  it  urged  that  this  be  included  as  a  term 
of  the  authorization.  Such  a  requirement  appears 
reasonable  to  us,  and  should  not  be  burdensone  in 
practice. 

50  Sec.  74.702(g)  and  Sec.  74.702(b)(2), 
incorporating  by  reference  §  73.607(b)  of  the  rules. 
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standards.51  Basically,  we  propose  to 
offer  applicants  a  two-step  UHF 
selection  procedure.  First,  an  applicant 
should  attempt  to  comply  with  the 
current  separation  standards.  But, 
second,  if  this  is  shown  to  be  infeasible 
for  reasons  of  spacings  or  because  all 
channels  are  occupied,  we  would  accept 
a  supplemental  engineering  study  in  lieu 
of  compliance  with  the  mileage 
separation  requirements  specified  in 
§  74.702(c)  of  the  rules. 

56.  the  current  separation  standards 
are  premised  upon  the  use  of  full  power 
by  full  service  stations.  As  an 
alternative,  we  propose  the  use  of 
desired-to-undesired  (D/U)  signal  ratios 
as  determined  in  the  1974  study.  The 
maximum  allowable  level  of  the 
undersired  F(50,10)  signal  at  the  full 
service  station’s  calculated  Grade  B 


57.  The  Report  indicates  that  a  low 
power  station  would  have  to  be 
extemely  close  to  a  full  service  station 
for  interference  to  occur  as  the  result  of 
IF  beat.  We  invite  comment  on  the 
Report’s  recommendation  that  this 
taboo  be  inapplicable  to  low  power  and 
translator  stations.  We  also  propose,  as 
indicated  by  the  table,  not  to  “protect” 
stations  14  and  15  channels  above  a  low 
power  facility,  for  reasons  of  sound 
image  or  picture  image  interference,  or 
to  protect  channels  seven  below  from 
oscillator  radiation.  In  practice,  it  is  an 
engineering  fact  that  the  interference 
travels  only  oneway  toward  the  lower 
channel.  While  full  service  stations 
should  be  protected  from  mutual 
interference  on  the  “image  taboos” 
criteria,  the  low  power  applicant  can 
make  the  choice  of  whether  or  not  to  be 
concerned  with  incoming  interference 
without  the  need  for  a  Commission  rule 
constraining  use  of  UHF  frequencies. 


51 W.  K.  Roberts  and  L  .C.  Middlekamp,  A  study 
of  the  Characteristics  of  Typical  Receivers  Relative 
to  the  UHF  Taboos.  NITS  PB-235  057  (June,  1974). 


contour  is  found  by  subtracting  the 
applicable  D/U  ratio  from  the  desired 
F(50,50)  signal  level  of  64  dBu  V/m.  In 
demonstrating  that  undesired  levels  are 
not  exceeded,  applicants  unable  to  find 
an  interference-free  UHF  channel  in 
compliance  with  all  of  the  minimum 
mileage  separations  should  be  required 
to  employ  the  Commission’s  F(50,10) 
curves;  or  a  “free  space”  propagation 
model  or  the  F(50,50)  curves  for 
distances  of  less  than  10  miles. 
Applicants  could  meet  the  required 
ratios  by  any  combination  of  antenna 
directionality,  antenna  height,  ERP,  and 
frequency  offset.  Terrain  shielding  could 
be  considered  on  a  case-by-case  basis. 
The  following  table  indicates  the  values 
for  maximum  undesired  F(50,10)  signal 
that  would  have  to  be  met  in  any  such 
calculations: 


58.  We  hope  to  facilitate  efficient 
spectrum  usage  through  the  application 
of  innovative  engineering  approaches  to 
the  planning  of  translator  and  low 
power  stations,  including  the  effective 
use  of  directional  antennas  and  natural 
terrain  shielding.  In  offering  this 
proposal  for  licensing  UHF  translators 
we  have  relied  upon  our  licensing 
experience  in  the  VHF  band,  where 
mileage  separation  standards  are  not 
applied  to  translators.  We  are 
encouraged  by  the  apparent  lack  of 
interference  that  has  resulted.  With  this 
history  in  mind  we  are  hopeful  that  this 
proposal  for  UHF  channel  selection 
would  not  lead  to  interference  if 
applicants  take  proper  care  in  the 
selecting  of  channels  and  in  their 
engineering  of  transmitting  facilities.52 

59.  Interference.  As  the  Comments  of 
MST  indicate,  “interference”  can  occur 
occasionally  under  freak  conditions,  as 


52  We  propose  no  changes  to  the  current  policy  of 
permitting  translators  to  locate  without  minimum 
mileage  separations,  either  between  themselves  or 
to  cable  TV  head  ends. 


when  reception  of  a  regular  station  is 
being  attempted  at  a  very  substantial 
distance  from  the  television  broadcast 
transmitter  (for  example,  greater  than 
100  miles).  In  such  cases,  MST  believes 
that  it  is  unreasonable  to  require  the 
translator  to  suspend  operation.  Its  view 
is  that  in  cases  where  there  is  no 
reasonable  expectation  of  reception  of 
the  desired  station,  the  tmaslator  should 
not  be  required  to  go  off  the  air  to  end 
the  interference.  We  agree,  and  would 
expect  that  secondary  status  for  all  low 
power  stations,  including  translators, 
can  be  enforced  adequately  by  requiring 
the  licensee’s  prompt  cooperation  in 
tests  to  determine  the  source  of 
interference,  and  in  the  corrective  action 
that  may  be  necessary. 

60.  Sec.  74.703(a)  provides  for  different 
treatment  of  interference  occurring 
between  VHF  translators  and  that 
occurring  between  UHF  translators. 

New  UHF  translators  must  protect 
existing  UHF  translators  from 
interference,  but  if  interference  occurs 
among  VHF  translators,  licensees  have 
been  expected  to  resolve  the  problem  by 
mutual  agreement.  This  implies  a  type  of 
“seniority  system”  with  UHF,  but  not 
with  VHF.  Upon  reflection,  we  do  not 
believe  there  is  a  substantial  basis  for 
this  distinction.  We  would  continue  to 
expect  them  both  to  cooperate  with  one 
another  in  such  matters.  A  priortity  for 
the  low  power  station  first  entering 
service  should  apply  when  disputes 
cannot  be  resolved  by  mutual 
agreement.  The  assignment  and  power 
proposals,  described  already,  are 
intended  to  remove  artificial  distinctions 
among  low  power  stations  that  would 
turn  on  whether  or  not  they  are 
operating  within  the  TV  Table. 
Consistently  with  that,  we  propose  to 
eliminate  the  priorities  among 
translators  that  are  accorded  by  the 
rules,  favoring  those  in  the  Table  in 
cases  of  mutual  interference.  The 
general  low  power  to  low  power 
interference  criteria  already  described 
should  apply  to  these  cases,  as  well. 

61.  In  the  Notice  of  Inquiry  in  this 
proceeding,  we  specifically  invited  cable 
television  parties  and  others  to  report  to 
us  on  any  conditions  of  objectionable 
interference  arising  from  translator 
operations.  See  paragraph  20  of  the 
Notice.  A  great  deal  of  declamatory 
assertion  issued  from  the  cable  parties 
on  this  point,  but  they  completely  failed 
to  respond  to  the  call  for  evidence.  At 
length,  the  National  Cable  Television 
Association,  in  its  Reply  Comments, 
was  able  to  support  its  general  claims  of 


Maximum 
level  of 

0/U  ratio  undesired 

Channel  of  broadcast  station  relative  to  the  low  power  station  (dB)  F(50,10) 
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o> 

<»> 

,Mn”  refers  to  the  power  channel  in  question.  The  co-channel  O/U  ratio  of  45  dB  generally  is  considered  appropriate  for 
stations  not  operating  on  frequency  offsets.  A  ratio  of  28  dB  would  apply  where  stations  proposed  operations  of  the  basis  of 
10,000  Hz  ±1,000  Hz  offsets. 

2  Minimum  separation  of  20  miles. 

3  Minimum  separation  of  60  miles. 
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massive  interference  with 
documentation  of  two  instances.  The 
Report  examined  these  in  detail,  and 
found  them  to  be  caused  by  operations 
outside  of  the  Commission’s  technical 
rules.  This  is  a  proper  subject  for  the 
Commission’s  complaint  procedures, 
but,  if  anything,  it  is  supportive  of  the 
contention  that  the  existing  rules  are 
adequate  to  disclose  and  proscribe 
interfering  conditions.  Nevertheless,  we 
propose  a  rule  that  low  power  stations 
should  not  be  authorized  where  it  has 
been  demonstrated  that  interference  to 
an  existing  cable  television  service,  at 
the  head  end,  will  be  caused.  Cable 
parties  as  yet  have  not  shown  that  this 
is  likely  to  be  anything  but  an  issue  in 
isolated  instances.  The  proof  to  be 
offered  in  opposition  to  an  authorization 
would  have  to  be  clear  and  convincing, 
in  view  of  the  ease  of  taking  corrective 
action  after  the  interfering  conditions 
has  been  identified  and  measured  in  the 
field.  Finally,  where  interference  does 
arise  in  practice  we  propose  three  rules: 

1.  The  low  power  station  operator  is 
strictly  responsible  for  taking  immediate 
corrective  action  where  an  interfering 
condition  to  any  other  service  results 
from  operations  in  violation  of  the 
Commission’s  technical  standards,  or 
from  improper  maintenance. 

2.  The  cable  operator  should  be 
responsible  to  correct  interference  at  the 
cable  distribution  system  and  at  the 
subscriber’s  set.53 

3.  The  first-come-first-served  principle 
should  govern  conditions  of  interference 
between  a  low  power  station  and 
reception  to  a  cable  television  headend. 
Where  possible,  a  solution  should  be 
found  by  mutual  agreement  upon  the 
lowest  cost  solution,  and  the  sharing  of 
any  burdens  from  taking  corrective 
action. 

62.  Finally,  we  propose  that 
translators  and  low  power  stations  no 
longer  be  required  to  suspend 
operations  until  it  has  been  established 
that  they  are  not  at  fault  with  respect  to 
any  condition  of  interference  to  another 
television  service.  It  strikes  us  as 
inequitable  to  make  the  low  power 
station  the  automatic  "prime  suspect’’ 
where  objectionable  interference  arises. 
It  should  be  adequate  to  require  that  the 
low  power  station  cooperate  promptly  in 
tests  to  determine  the  source  of 
objectionable  interference.  In  summary, 
we  would  treat  complaints  of 
interference  to  CATV  systems  caused 
by  low  power  stations  or  translators  in 


“Not  only  is  the  cable  operator  the  one  best  able 
to  correct  the  condition,  through  shielding  or 
otherwise,  but  the  claim  that  delivery  in  the  home 
warrants  spectrum  protection  belies  the  entire 
theory  of  cable  regulation  founded  upon  cable  not 
precluding  other  uses  of  broadcast  frequencies. 


the  same  manner  as  complaints 
involving  interference  among  translators 
or  low  power  stations.  In  general,  we 
would  hope  that  situations  of 
interference  could  be  resolved  by 
mutual  agreement  among  the  affected 
parties.  Where  such  agreement  cannot 
be  reached,  we  would  continue  to 
intervene  and  require  remedial  action  if 
that  becomes  necessary. 

63.  Transmitter  Standards.  We  are 
concerned  primarily  with  maintaining 
those  standards  necessary  for  the 
prevention  of  objectionable  interference. 
Additional  standards  that  are  calculated 
to  maintain  a  first-rate  quality  of  signal 
into  the  home  appear  to  us  neither 
necessary  nor  desirable.  Rigorous 
standards  may  preclude  the  service 
altogether  in  some  instances,  and  we 
have  every  confidence  that  the  operator 
will  attempt  to  make  his  or  her  use 
attractive  to  viewers.  For  these  reasons 
we  specifically  reaffirm  our  rules  that 
protect  against  out-of-band  emissions, 
and  that  require  good  frequency 
tolerance.  We  propose  to  extend  these 
standards  to  low  power  stations,  and  to 
require  all  low  power  stations  that 
employ  modulators  to  comply  with  the 
transmitter  rules  applicable  to  full 
service  stations,  §  73.687  (a)  and  (b),  as 
translators  currently  do.  The  only 
relaxation  in  these  standards 
recommended  in  the  Report  was  to 
require  that  the  wave  form 
characteristics  be  the  same,  incoming 
and  outgoing,  instead  of  requiring 
conformity  of  the  outgoing  signal  with  a 
specified  modulation  envelope,  and  we 
agree  that  this  should  be  adequate.54 
Translators  and  transmitters  in  this 
service  should  continue  to  be  type 
accepted.  Finally,  in  view  of  the 
extensive  treatment  given  the  frequency 
tolerance  and  interference  issues  in  the 
Report,  and  the  resolution  of  the  subject 
proposed  here,  we  are  dismissing  a 
petition  for  rule  making  on  tolerances  as 
moot.55 

64.  The  foregoing  rules  are  expected  to 
assure  the  avoidance  of  objectionable 
interference.  With  that  in  mind,  we  are 
able  to  leave  a  fair  degree  of  latitude  to 
the  operator  on  the  quality  of  the 
service,  and  the  monitoring  and  test 
equipment  that  would  be  necessary.  We 
do  not  propose  to  apply  the  full 
compliment  of  full  service  station 
transmission  standards  in  §  73.682  to  the 
low  power  television  service. 
Specifically,  we  are  not  inclined  to 
create  standards  here  for  sync  pulse  and 


“Translators  limiting  their  originations  to 
emergency  warnings  and  30-second  fundraising 
appeals  should  continue  to  be  exempt  from  any 
wave  form  criteria. 

“Petition  by  KOAT  Television,  Inc.,  filed  on 
February  22, 1972  (RM-1932). 


blanking  wave  forms,  or  color  mixture, 
or  audio  distortion.56  Stations  involved 
in  STV  operations  should  employ  FCC 
certified  equipment  for  decoding,  but 
there  are  no  added  STV  transmission 
standards  for  full  service  stations,  and 
we  propose  none  for  low  power  stations. 

65.  Station  Operation,  Identification, 
and  Maintenance.  Since  1960,  when 
Congress  amended  the  Communications 
Act  specifically  for  this  purpose, 
translators  have  enjoyed  an  exception 
to  the  statutory  requirement  that 
broadcast  stations  be  attended  by  a 
qualified  operator,  47  U.S.C.  318. 57  The 
low  power  television  service  we  are 
proposing  may  be  well  beyond  what 
Congress  had  in  mind  with  this 
particularized  exception.  For  this 
reason,  we  propose  to  require  an 
operator  for  all  low  power  television 
stations.  Unattended  operation  would 
only  be  permitted  for  translators 
operating  in  the  traditional  mode,  and 
not  originating  beyond  30  seconds  per 
hour.  Indeed,  this  requirement  of  an 
operator,  pursuant  to  law,  is  the 
principal  difference  between  the 
regulatory  framework  for  translators, 
and  for  low  power  stations.  The 
addition  of  a  modulator  to  a  translator 
adds  few  new  complications,  and  the 
degree  of  operator  involvement  required 
by  our  Report  and  Order  in  Docket  No. 
20539  58  should  suffice:  observation  of 
the  off-air  signal  by  a  person  designated 
by  the  licensee  for  ten  continuous 
minutes  each  day,  using  a  conventional 
TV  receiver  at  a  convenient  location. 

66.  In  contrast,  the  low  power  station 
will  require  the  direct  involvement  of  an 
operator.  The  Report  distinguished 
between  an  imported  signal  by  FM 
microwave  feed,  and  a  local  origination, 
from  a  videotape  player,  film  chain, 
camera,  or  other  local  source.  For  the 
former,  the  Report  recommended  a 
direct  application  of  the  rules  for 
microwave  feed,  as  adopted  in  Docket 
No.  20539,  but  requiring  the  monitoring 
to  be  done  by  a  person  holding  at  least  a 
Restricted  Permit.  For  the  latter,  it 
recommended  that  a  person  so  qualified 
be  actually  present  at  the  transmitter 
site,  at  a  remote  control  point,  or  at  the 
program  source.  The  distinction  appears 
reasonable  to  us,  and  should  pose  the 


“For  discussion  of  these,  see  Part  IV. B  of  the 
Report.  The  Report  suggested  ‘‘minimal”  standards, 
for  example  that  the  channel  be  6  MHz  and  that  the 
number  of  scanning  lines  per  frame  be  525,  and  this 
seems  to  us  adequate. 

57  The  Commission  is  currently  re-examing  its 
operator  requirements  for  all  broadcast  services. 
Some  requirements  have  been  eliminated  and 
significant  deregulation  proposals  are  outstanding 
for  others,  See  Report  and  Order  in  Docket  No. 
20817,  FCC  79-721,  November,  1979. 

58  67  FCC  2d  209  (1978). 
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minimum  burdens  upon  the  originating 
station  licensees. 

67.  The  Report  and  the  record  in  this 
proceeding  indicate  significant  advances 
in  the  reliability  of  modern  translator 
technology.  We  also  note,  however,  that 
equipment  designed  to  function  reliably, 
even  while  unattended,  must  receive 
adequate  maintenance.  We  propose  to 
require  that  translator  and  low  power 
licensees  be  required  to  conducted 
measurements  of  the  carrier  frequencies 
of  their  outgoing  channels  at  least  once 

a  year  and  as  often  as  necessary  to 
assure  compliance  with  the 
Commission’s  frequency  tolerance 
standards.  The  aural  carrier  frequency 
of  modulator-fed  stations  also  should  be 
measured.  On  the  other  hand,  we  would 
agree  with  the  Report  in  considering  it 
adequate  to  permit  factory  measurement 
of  the  modulation  characteristics,  rather 
than  field  measurement,  and  in  allowing 
proof-of-performance  certification  to  be 
made  by  Second-  as  well  as  First-Class 
Radio  Telephone  Operators. 

68.  The  final  technical  issue  to  be 
considered  is  station  identification.  The 
format  and  time  of  station  identification 
seem  to  us  significant,  the  type  of 
equipment  to  be  used  of  minor 
importance.  We  propose  to  continue  the 
current  translator  rule  that  specifies 
hourly  transmission  of  the  call  sign  in 
International  Morse  Code  or 
identification  by  a  primary  station  being 
rebroadcast.  During  local  originations, 
we  propose  to  require  some  type  of 
identification  by  a  local  telephone 
number  where  a  person  responsible  for 
the  station  can  be  contacted.  We  do  not 
propose  to  require  any  particular 
equipment  configuration  to  place  the 
station  “ID”  onto  the  broadcast. 

D.  The  Authorization  Process 

69.  We  are  not  proposing  any 
minimum  hours  for  the  low  power 
television  service,  nor  do  we  make  any 
distinction  as  to  the  type  of  financial 
support.  Rebroadcast  and  origination, 
tax  support,  advertising  and  STV  all  are 
inherent  as  service  options  in  this 
proposed  new  service.  The  goal  of  rapid 
and  flexible  development  of  the  service, 
in  response  to  public  needs,  will  not  be 
realized  if  the  administrative  process  for 
securing  an  authorization  itself  is  slow 
and  cumbersome.  Part  V  of  the  Report 
contains  a  number  of  recommendations 
to  streamline  and  simplify  the  process  of 
awarding  permits  and  licenses.  While 
we  propose  to  follow  the  approach 
recommended  there,  interested  parties 
should  have  ample  opportunity  to 
present  specific  alternatives.  We  intend 
to  give  particular  weight  to  comments 
that  advance  procedures  complementary 


to  the  goal  of  expeditious  development 
of  the  service. 

70.  The  Report,  ip  Part  V,  recommends 
several  steps  that  are  designed  to 
eliminate  costly  and  protracted 
comparative  cases.  Any  party  filing  a 
mutually  exclusive  application  would  be 
notified,  and  given  30  days  to  amend, 
specifying  other  facilities.  If  the  party 
did  not  amend,  the  staff  would  have 
authority  to  attempt  to  work  out  an 
agreement  in  a  “pre-designation 
conference.”  If  these  efforts  are- 
unavailing,  a  “paper  hearing”  would  be 
held,  in  which  applicants  would  present 
written  evidence  upon  questions  of 
basic  qualification,  conformity  of  their 
applications  with  our  Rules,  and  on 
three  and  only  three,  simple  and  easily 
applied  comparative  criteria.  The 
criteria  would  be  of  equal  weight  and 
would  be  cumulative,  toward  a 
preference  for  a  particular  applicant. 

The  applicant  who  first  filed  a  complete 
and  sufficient  application  would  receive 
a  preference.  The  applicant  under 
minority  ownership  and  control  greater 
than  50%  would  receive  a  preference. 
Finally,  the  noncommercial  applicant 
proposing  a  noncommercial  service  for 
the  general  public  would  receive  a 
preference.59 Thus,  the  paper  hearing  in 
a  contested  case  would  end  with 
findings  as  to  which  of  the  applicants 
were  basically  qualified,  and  a  finding 
that  one  qualified  applicant  was  entitled 
to  an  authorization  because  it  had  more 
comparative  preferences  than  any  of  the 
others.  If  use  of  the  three  comparative 
criteria  did  not  disclose  a  “winner,”  the 
case  would  be  referred  for  a  lottery, 
with  each  applicant  having  an  equal 
chance  to  receive  the  authorization.60 

71.  We  note  that  our  staff 
recommended  the  three  criteria  as  a 
“first  draft”  set  of  preferences,  and 
propose  them  in  that  spirit.  We  shall 
carefully  consider  comments  that 
advance  other  approaches  to  the 
comparative  process  balancing,  as  we 
must,  the  statutory  goals  of  "fair"  as 
well  as  “efficient”  distribution  of 
service. 

72.  The  purpose  of  this  overall 
approach  is  to  avoid  head-to-head 


59  In  paragraph  38,  supra,  we  proposed  to  permit 
certain  types  of  cross  ownership  between  cable  and 
translators  and  low  power  stations.  However,  in  a 
comparative  case  that  reaches  the  paper  hearing, 
we  believe  that  cable  ownership  in  the  same 
locality  should  be  disqualifying,  because  any  other 
licensee  could  be  expected  to  provide  a  new  source 
of  competition.  Translator  ownership  in  the  same 
locality  also  should  be  disqualifying. 

“We  presently  contemplate  that  none  of  these 
preferences  would  apply  in  a  contested  license 
renewal.  We  have  assumed  that  the  procedures  and 
applicable  law  for  renewals  would  be  identical  to 
those  now  applied  for  translators.  We  specifically 
invite  comment  on  the  comparative  renewal 
process. 


competition  among  applicants,  with  its 
profound  drain  upon  the  resources  of  the 
parties  and  the  administrative  agency. 
We  want  to  emphasize  the  early  stages 
of  settlement  and  agreement,  and  to  de- 
emphasize  the  lottery,  which  we  would 
hope  need  be  invoked  in  a  small 
minority  of  initially  contested  cases. 
Prior  to  the  use  of  the  lottery,  a  set  of 
clear  and  simple  bases  for  a  preference 
should  foster  settlements,  by 
foreshadowing  a  probable  outcome  to 
all  concerned.  As  proposed,  the  party 
that  has  taken  the  initiative  to  first 
perfect  an  application  is  accorded  a 
preference.  The  minority  applicant  and 
the  noncommercial  applicant  are 
accorded  a  preference,  as  well. 

73.  The  first  filing  raises  at  least  an 
equitable  interest  by  the  party  that 
seized  the  initiative,  and  who  first 
prepared  engineering  analysis  and  other 
showings.  This  would  be  entitled  to 
some  weight  in  the  comparative  setting. 
For  the  preference  to  operate 
successfully,  it  could  only  be  earned  by 
the  first  filing  of  a  complete  and 
sufficient  application.  Criteria  for  this 
cannot  be  stated  with  certainty  until  a 
low  power  construction  permit 
application  form  is  adopted  to 
suspersede  the  TV  translator  form,  FCC 
Form  No.  346.  We  invite  commenting 
parties  to  suggest  procedures  and 
criteria  that  would  comport  with 
efficiency  and  fairness  if  this  preference 
is  used  comparatively.  We  wish  to  be 
clear  that  the  first  filing  preferance  is 
not  a  reward  for  the  submittal  of  a 
hastily  prepared  application.  To  operate 
successfully,  the  preference  would  be 
available  only  to  the  applicant  meeting 
rigorous  standards  of  completeness  and 
sufficiency.  A  significant  public  interest 
benefit  of  the  preference  would  be  an 
overall  improvement  in  the  quality  of 
applications  as  applicants  endeavor  to 
earn  the  preference  by  submitting 
complete  and  accurate  applications, 
thereby  speeding  service  to  the  public 
and  relieving  some  administrative 
demands  upon  the  Commission’s 
resources. 

74.  We  propose  that  a  preference  be 
accorded  to  applications  by 
noncommercial  entities,  because  we 
believe  that  non-profit  operations  have 
had  an  important  role  in  the 
development  of  translator  service, 
including  pioneering  efforts  in 
origination,  in  Alaska  and  elsewhere. 
We  want  to  assure  strong 
noncommercial  participation  in  the  low 
power  television  service,  cooperatively 
with  public  broadcast  interests. 

75.  We  invite  public  broadcasting 
parties  to  comment  on  any  reasonable 
steps  we  could  take  to  coordinate  our 
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findings  of  financial  qualification  with 
the  cycles  of  grant  funding  through  the 
National  Telecommunications  and 
Information  Administration  and  the 
Corporation  for  Public  Broadcasting.  We 
also  encourage  public 
telecommunications  parties  to  begin 
planning  now  for  the  advent  of  low 
power  television  service,  and  to  indicate 
in  their  comments  whether  they 
contemplate  interconnection 
arrangements  for  these  stations.  Finally, 
we  agree  with  the  Report  that  in  the 
early  stages  it  is  desirable  to  keep  open 
a  wide  range  of  financing  possibilities, 
and  state  that  we  do  not  rule  out  low 
power  applications  by  noncommercial 
entities  that  would  be  supported  by 
taxes,  voluntary  contributions,  or  even 
subscription  fees.  The  Report  makes  it 
clear  that  the  noncommercial  area 
involves  many  statutory  questions. 

These  are  best  treated  by  the  parties 
charged  with  statutory  duties  in  public 
telecommunications,  but  we  encourage 
early  planning,  and  are  ready  to  assist 
in  securing  a  meaningful  noncommercial 
role  in  the  low  power  television  service. 
We  hope  that  these  parties  will  continue 
to  be  active  in  this  proceeding,  and  that 
they  will  furnish  us  with  sufficient 
details  regarding  their  own  plans  to 
enable  us  to  complement  and  to 
strengthen  their  development  of  new 
noncommercial  offerings  in  this  service. 

76.  We  also  propose  that  a  preference 
be  accorded  to  applicants  that  are 
owned  and  controlled  by  minorities.  The 
experience  in  Alaska  and  in  northern 
Canada  described  in  the  Report  and  in 
Teasdale  suggest  that  the  low  power 
television  service  may  be  an  important 
instrument  for  responding  to  the  needs 
and  interests  of  particular  audiences 
that  are  underserved  by  available 
television  broadcast  service,  both  in 
urban  and  rural  areas.  Already,  the 
Commission  has  received  many 
expressions  of  interest  from  minority 
groups  and  individuals  regarding  the  use 
of  low  power  technology  to  develop  new 
service  and  new  ownership 
opportunities.  We  specifically  encourage 
this  interest,  and  fully  intend  that  the 
inauguration  of  this  new  broadcast 
service  be  the  occasion  for  assuring 
enhanced  diversity  of  ownership  and  of 
viewpoints  in  television  broadcasting. 

77.  Under  current  rules,  a  party  is  not 
permitted  to  convey  its  permit  or  license 
within  three  years  of  the  initial  grant.61 
The  advent  of  a  new  television  service, 
accompanied  as  it  is  by  many 
uncertainties,  does  not  seem  to  us  an 
appropriate  place  to  apply  this  rule. 
Individuals  and  groups  willing  to 
assume  the  risks  of  development  are 


61  Sec.  73.3597  of  Rules. 


conferring  a  benefit  upon  the  public.  If 
their  calculations  are  not  borne  out,  they 
should  have  the  opportunity  to  convey 
to  another  developer  who  may  have  a 
more  efficient  plan  for  implementing 
new  service.  A  limitation  upon 
conveyance  may  cause  spectrum  to  lay 
idle  for  reasons  of  that  limitation,  alone. 
In  addition,  this  service  presents  us  with 
a  rare  opportunity  to  test  the  efficacy  of 
a  free-transferability  policy.  As 
experience  is  gained,  we  may  later 
decide  to  institute  a  limit,  but  presently 
we  are  unsure  as  to  what  the 
appropriate  limit  would  be,  and  so  do 
not  propose  to  specify  a  rule  against 
"trafficking.”  62 

78.  Interim  Handling  of  Applications. 
Finally,  we  address  the  policy  that  we 
intend  to  follow  during  the  pendency  of 
this  proceeding.  We  do  not  believe  that 
a  "freeze”  on  low  power  applications 
would  serve  the  public  interest. 
Certainly,  the  routine  tncontested 
translator  application  should  contine  to 
be  processed.  In  addition,  we  have 
pursued  a  liberal  policy  of  waiver  in  the 
past,  and  have  no  reason  to  depart  from 
that  now,  where  applicants  propose  low 
power  features,  and  offer  a  public 
interest  justification  for  waiver.  The 
staff  will  continue  to  process  routine 
applications  and  will  grant  waivers  in 
accordance  with  existing  precedents  or 
will  refer  novel  applications  to  the 
Commission  for  determination  on  an  ad 
hoc  basis  during  the  pendency  of  the 
rulemaking.  All  grants,  including 
conventional  translator  grants,  will  be 
conditioned  upon  the  outcome  in 
rulemaking.  The  Commission  will 
reserve  the  right  to  modify  or  to 
terminate  any  such  authorizations  upon 
60  days  notice  after  the  release  of  any 
final  report  and  order  in  this  proceeding. 

79.  The  staff  will  defer  action  on  any 
application,  seeking  waiver,  that  is 
inconsistent  with  the  technical 
standards  or  the  ownership  rules  of  the 
proposed  Low  Power  Television  Service. 
Because  the  comparative  criteria  and 
comparative  procedures  both  are  the 
subject  of  rulemaking,  no  mutually 
exclusive  applications  can  be  processed 
through  to  a  grant  during  the  pendency 
of  this  proceeding.  Only  after 


“On  the  other  hand,  it  is  not  spectrally  efficient 
to  encourage  licenses  to  be  held  solely  for  resale,  as 
opposed  to  use.  We  expect  every  broadcast 
permittee  and  transferee — in  the  low  power 
television  service  as  in  others — to  exercise  due 
diligence  in  pursuing  its  plan  for  the  implementation 
of  service.  The  application  is  for  the  purpose  of 
specifying  a  plan  for  actual  service,  and  we  treat 
that  plan  as  a  serious  representation  to  us  of  the 
applicant's  intentions.  Undue  delay  in  pursuing 
construction  would  be  inconsistent  with  this 
representation.  Without  a  rule  against  trafficking, 
the  failure  to  construct  in  a  timely  manner  should 
result  in  the  cancellation  of  the  construction  permit. 


comparative  criteria  and  procedures  are 
finally  established  for  the  service  could 
they  then  be  applied  to  resolve  mutually 
exclusive  cases.  We  caution  applicants 
that  the  grant  of  novel  applications  can 
only  be  done  within  the  Commission’s 
administrative  resources.  To  avoid 
giving  any  premium  to  an  interim  filing, 
we  would  in  no  event  use  a  first-filed 
preference  in  cases  involving 
applications  filed  during  the  pending  of 
the  rulemaking.  If  we  finally  adopt  a 
preference  for  a  first  filed  application, 
we  intend  it  to  apply  only  when  every 
application  in  a  group  that  is  mutually 
exclusive  was  filed  at  least  30  days  after 
the  release  of  a  final  report  and  order  in 
this  proceeding.  Thus,  we  preserve  the 
status  quo  by  assuring  that  there  never 
will  be  a  comparative  premium  for  the 
earliest  filing  arising  during  the 
pendency  of  this  rulemaking. 

80.  If  it  should  appear  that  ah 
applicant  during  the  interim  is  making 
filings  merely  to  store  a  large  quantity  of 
TV  broadcast  frequencies,  or  where 
there  is  intrinsic  or  extrinsic  evidence  of 
an  anticompetitive  pattern  of 
applications,  we  reserve  the  right  to 
defer  action  until  we  have  the  benefit  of 
a  full  record  on  the  ownership  and  other 
issues,  and  have  adopted  final  rules 
informed  by  that  record.  In  short,  we  are 
not  encouraging  or  discouraging  interim 
applications,  so  long  as  applicants 
understand  that  they  may  in  no  way 
impinge  upon  our  ability  to  respond  in 
full  to  the  record  being  developed  here. 

81.  We  encourage  the  submission  of 
other  suggested  approaches  that  could 
be  used  to  provide  the  maximum  benefit 
from  low  power  television  and 
translator  operation.  It  may  be  that 
modifications  of  the  approaches  we 
propose  could  even  better  serve  the 
public  interest  in  extending  TV  coverage 
and  in  providing  enhanced  program 
diversity.  This  applies  particularly  to  the 
bases  for  a  preference,  and  generally  to 
the  administrative  procedures  we 
propose  here.  Those  proposing  new 
approaches  are  asked  to  offer  an 
analysis  of  their  benefits  in  fulfilling  the 
goals  of  the  service  and  not  simply  to 
offer  them  as  “bare-bones”  alternatives. 

V.  Procedural  Matters 

82.  Accordingly,  Comments  on  the 
various  proposed  changes  in  the 
Commission’s  rules  are  invited  to  be 
filed  not  later  than  January  15, 1981,  and 
Reply  Comments  by  March  1, 1981.  This 
action  is  taken  pursuant  to  the  authority 
contained  in  Sections  4(i)  303(b)(c)(g) 
and  (rj  of  the  Communications  Act  of 
1934,  as  amended. 

83.  Pursuant  to  applicable  procedures 
set  forth  in  §  1.415  of  the  Commission’s 
rules,  interested  persons  may  file 
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comments  and  reply  comments  by  the 
dates  indicated.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission’s  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  The  contact  person  for  further 
information  regarding  this  proceeding  is 
Michael  Couzens  in  the  Broadcast 
Bureau,  1919  M  St.  NW.,  Washington, 
D.C.  20554  (632-6302).  However, 
members  of  the  public  should  note  that 
from  the  time  a  notice  of  proposed 
rulemaking  is  issued  until  the  time  the 
matter  no  longer  is  subject  to 
Commission  consideration  or  court 
review,  ex  parte  contacts  presented  to 
the  Commission  in  proceedings  such  as 
this  one  will  be  disclosed  in  the  public 
docket  file. 

84.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission's  rules,  an 
original  and  5  copies  of  all  statements, 
briefs  or  comments  filed  shall  be 
furnished  the  Commission.  Responses 
will  be  available  for  public  inspection 
during  business  hours  in  the 
Commission’s  Public  Reference  Room  in 
its  headquarters  in  Washington,  D.C. 

85.  Finally,  it  is  ordered  that  the 
petition  by  KOAT  Television,  Inc., 
mentioned  in  para.  63  of  this  Notice,  is 
dismissed  as  moot. 

Federal  Communications  Commission.63 
William  J.  Tricarico, 

Secretary. 

September  9, 1980. 

Separate  Statement  of  Chairman  Charles 
D.  Ferris 

Re:  Low  Power  Television  Broadcasting 

A  month  ago,  the  Commission 
removed  the  regulatory  weeds  of  the 
last  decade  by  freeing  the  Cable 
Industry  from  regulatory  oppression. 
Today  the  Commission  is  planting  in 
their  place  seed  for  hundreds  of  new 
television  stations. 

Low  power  television  broadcasting, 
the  first  new  broadcast  service 
considered  by  the  FCC  in  20  years, 
offers  the  same  intriguing  possibilities 
as  the  advent  of  commercial  television 
broadcasting  in  the  late  1940s.  It  poses 
an  exciting  challenge  to  commercial  and 
noncommercial  entrepreneurs  of 


“See  attached  Statements  of  Chairman  Ferris, 
Commissioner  Lee,  Commissioner  Washburn  and 
Commissioner  Fogarty. 


creating  programming  to  make  the  new 
service  attractive  to  Americans. 

Lower  power  TV  offers  a  chance  to 
add  new  TV  services  for  our  citizens, 
primarily  over  UHF  channels  that  today 
go  wanting  because,  due  to  the 
construction  and  operating  costs  of  full 
power  operation,  they  cannot  be  viable 
as  full  service  UHF  channels.  For 
smaller  communities,  it  means  first  local 
TV  outlets  or  additional  UHF  outlets 
that  might  someday  become  full  service 
stations.  For  the  larger  cities,  it  means 
additional  choices  from  the  TV  fare  they 
now  get. 

The  proposals  developed  by  the 
commission’s  staff  are  highly  innovative. 
They  propose  unlimited  multiple 
ownership,  and  do  away  with 
requirements  like  ascertainment, 
maintaining  a  studio  or  providing  local 
origination.  Operating  requirements — 
and  thereby  operating  costs — will  be 
kept  simple.  No  extra  authorizations 
would  be  necessary  to  operate  these 
stations  on  a  subscription  television 
basis.  And  simplified  paper  hearings 
would  be  employed  to  speed  up  the 
assignment  process. 

This  proceeding  should  encourage 
new  program  ideas.  The  much  reduced 
costs  of  low  power  operation,  compared 
to  start-up  of  a  conventional  TV  station, 
along  with  the  narrowcasting 
possibilities  of  targeting  specific  service 
areas,  should  attract  a  new  breed  of 
broadcaster,  and  broadcast  networks, 
that  are  priced  out  of  TV  today. 

We  have  already  received 
applications  for  Spanish  language 
service  and  other  minority-oriented 
networks,  which  we  today  have 
authorized  our  staff  to  process 
expeditiously,  and  many  other  potential 
commercial  and  noncommercial 
applicants  have  made  their  interest 
known.  Citizens  in  Alaska  are  already 
receiving  additional  service  through 
low-power  TV  operations  we  have 
previously  granted  through  waiver  of 
our  translator  rules.  Other  entrepreneurs 
should  find  this  new  marketplace  a 
welcome  opportunity,  and  citizens  in 
other  areas,  both  rural  and  urban,  can 
likewise  benefit  from  adding  new 
television  services  to  meet  their 
specialized  interests. 

Concurring  Statement  of  Commissioner 
Robert  E.  Lee 

In  re:  Low-Power  Television 
Broadcasting,  BC  Docket  No.  78-253 

I  concur  in  issuance  of  this  Notice  of 
Proposed  Rulemaking  because  it  offers 
the  promise  of  more  viable  translator 
operations  and  fosters  innovative  uses 
of  the  television  spectrum.  The  proposed 
secondary  status  for  these  stations 


effectively  eliminates  any  concern  I 
might  have  had  regarding  degradation  of 
regular  service,  which  is  in  marked 
contrast  to  the  documented  effects  of 
interference  from  short-spaced  VHF 
drop-ins,  also  addressed  today.  While  I 
am  peripherally  concerned  about  the 
potential  impact  that  such  stations  may 
have  on  UHF  development,  I  will 
reserve  judgment  until  the  record  has 
been  developed  in  response  to  this 
Notice. 

I  hope  that  this  Notice  will  stimulate  a 
lot  of  comment  about  this  proposed  new 
service.  As  is  the  case  with  any  major 
revision  of  our  rules,  many  of  the  details 
need  a  lot  more  thought.  I  hope  the 
commenters  will  focus  some  of  their 
attention  on  the  procedures  for  handling 
any  comparative  cpses  which  may  arise 
and  on  the  proposal  to  give  preferences 
on  the  basis  of  race  or  because  of  a 
noncommercial  format.  Both  these 
matters  concern  me,  and  I  would  benefit 
greatly  from  comments  of  the  parties. 

Finally,  I  am  concerned  that  potential 
applicants  for  low-power  stations  have 
not  been  alerted  adequately  to  the 
prospect  that  such  stations  may  exhibit 
very  limited  service  areas  due  to 
interference  from  regular  stations.  While 
this  isn’t  a  reason  to  deny  anyone  use  of 
one  of  these  channels,  I  don’t  want 
anyone  to  misunderstand  what  this  low- 
power  proposal  really  means.  It 
certainly  isn’t  going  to  be  a  license  to 
print  money. 

Concurring — in  Part — Statement  of 
Commissioner  Abbott  Washburn 

Re:  Inquiry  Into  the  Future  Role  of  Low 
Power  Television  and  Television 
Translators  in  the  National 
Telecommunications  System,  BC  Docket 
No.  78-253 

The  absence  of  any  limitation  on  the 
multiple  ownership  of  this  proposed  new 
service  is  inconsistent  with  the 
Commission’s  limitation  on  AM,  FM  and 
television  stations.  Currently,  ownership 
of  those  services  is  limited  to  seven  of 
each  per  licensee.  Such  limits  have 
proved  valuable  in  encouraging 
diversity  of  voices  and  ownership  of 
facilities.  A  similar  provision  should 
have  been  included  here  for  low  power 
television.  Nevertheless,  I  am  concurring 
in  the  issuance  of  the  Notice  without 
limitation  on  multiple  ownership  of  the 
new  low  power  sendee.  At  this  writing.  I 
am  inclined  to  favor  a  reasonable 
limitation  on  this  service  if  it  becomes  a 
reality  and  before  we  are  forced  to 
consider  grandfathering  systems  which 
would  exceed  whatever  limits  we  might 
impose  later.  I  encourage  and  seek 
comments  for  and  against  the 
advisability  of  limiting  the  multiple 
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ownership  of  low  power  television  from 
any  interested  party,  and  will  consider 
all  such  carefully  before  casting  my  vote 
when  this  proposal  returns  to  us  for  a 
final  determination. 

Separate  Statement  of  Commissioner 
Joseph  R.  Fogarty;  Concurring  in  Part 

In  re:  Notice  of  Proposed  Rulemaking 
Looking  Toward  the  Creation  of  a  New 
Low  Power  Television  Broadcast 
Service 

1  believe  the  proposed  creation  of  a 
new  Low  Power  Television  Service  is 
well-conceived  in  its  basic  concept  and 
outline.  The  record  developed  in 
response  to  the  Notice  of  Inquiry  in  this 
proceeding  provides  substantial 
assurance  that  low  power  television  will 
offer  a  significant  opportunity  for 
enhanced  service  diversity  and  minority 
ownership  without  jeopardizing  the 
technical  or  economic  integrity  of  the 
existing  full  service  television  station 
system. 

At  the  same  time,  however,  I  have 
serious  reservations  concerning  the 
manner  in  which  this  new  service  would 
be  implemented.  In  particular,  the 
authorization  process  proposed  by  this 
Notice  raises  several  difficult  legal  and 
policy  issues,  and  because  the  proper 
resolution  of  these  critical  issues  is  at 
this  juncture  by  no  means  clear,  I  only 
concur  in  this  part  of  the  Commission’s 
action. 

The  Notice  proposes  authorization 
(i.e.,  licensing)  procedures  designed  to 
minimize  cases  of  mutual  exclusivity 
and  to  avoicforal  comparative  hearings. 
Where  “consultation"  procedures  fail  to 
discourage  or  avoid  mutually  exclusive 
applications,  only  three  comparative 
factors  would  be  considered: 
Comparative  preferences  of  equal  and 
cumulative  weight  would  be  awarded  to 
(1)  the  applicant  who  first  files  a 
complete  and  sufficient  application;  (2) 
non-commercial  applicants  proposing  a 
non-commercial  service;  and  (3) 
minority  owned  and  controlled 
applicants.  Applicants  would  not  be 
allowed  to  compete  in  terms  of  the 
technical  or  service  attributes  of  their 
respective  proposed  operations.  In  the 
event  that  comparative  preferences  thus 
awarded  did  not  determine  a  “winner”, 
a  lottery  would  be  held  to  determine  the 
grant  of  license. 

While  I  am  sensitive  to  the  concern 
that  a  new  Low  Power  Television 
Service  not  be  stifled  by  the  delay  and 
costs  attending  the  oral  comparative 
hearing  process,  I  must  question 
whether  this  "streamlined"  procedure — 
and  particularly  the  prescription  of  only 
these  three  limited  comparative 
criteria — is  in  sufficient  conformity  with 


the  Commission’s  statutory  licensing 
responsibilities. 

Under  the  Communications  Act,  the 
Commission,  in  passing  upon  an 
application  for  a  permit  to  construct  a 
broadcasting  station,  must  judge  by  the 
standard  of  the  “public  convenience, 
interest,  and  necessity.”  1  In  construing 
this  statutory  public  interest  standard  of 
broadcast  regulation,  the  courts  have 
observed  that  "Comparative  analysis  is 
implicit  in  any  scheme  of  allocation  and 
has  always  been  at  least  formally  a 
consideration  in  broadcasting 
licensing.”  2  Thus,  in  Ashbacker  Radio 
Corp.  v.  FCC, 3  the  Supreme  Court  firmly 
established  that  under  Section  309(e)  of 
the  Act  where  two  or  more  applications 
are  mutually  exclusive,  there  must  be  a 
joint  comparative  hearing. 

Following  Ashbacker,  the  courts  have 
held  that  the  "full  hearing”  requirement 
of  Section  309(e)  includes  “a  decision 
upon  all  relevant  criteria”: 4 

[T]he  findings  must  cover  all  the 
substantial  differences  between  the 
applicants  and  the  ultimate  conclusion  must 
be  based  on  a  composite  consideration  of  the 
findings  as  to  each  applicant.5 

“A  choice  between  two  applicants  involves 
more  than  the  bare  qualifications  of  each 
applicant.  It  involves  a  comparison  of 
characteristics.  Both  A  and  B  may  be 
qualified,  but  if  a  choice  must  be  made,  the 
question  is  which  is  the  better 
qualified  *  *  * 

“*  *  *  Comparative  qualities  and  not  mere 
positive  characteristics  must  then  be 
considered. 

*  *  *  *  * 

“*  *  *  The  Commission  cannot  ignore  a 
material  difference  between  two  applicants 
and  make  findings  in  respect  to  selected 
characteristics  only  *  *  *  It  must  take  into 
account  all  the  characteristics  which  indicate 
differences,  and  reach  an  over-all  relative 
determination  upon  an  evaluation  of  all 
factors,  conflicting  in  many  cases  *  *  *"  6 

Section  307(b)  of  the  Act  also  provides 
a  guide  to  the  proper  discharge  of  the 
Commission’s  licensing  responsibilities: 

In  considering  applications  for  licenses, 
and  modifications  and  renewals  thereof, 
when  and  insofar  as  there  is  a  demand  for 
the  same,  the  Commission  shall  make  such 
distribution  of  licenses,  frequencies,  hours  of 
operation,  and  of  power  among  the  several 
States  and  communities  as  to  provide  a  fair. 


'FCC  v.  Potlsville  Broadcasting  Co.,  309  U.S.  134 
(1940). 

s Central  Florida  Enterprises,  Inc.  v.  FCC,  598  F.2d 
37,  41  (D.C.  Cir.  1978). 

9 326  U.S.  327  (1945). 

4 Citizens  Communications  Center  v.  FCC,  447 
F.2d  1201,1212  (D.C.  Cir.  1971). 

5Greater  Boston  Television  Corp.  v.  FCC,  444  F.2d 
841,  851  (D.C.  Cir.  1970),  cert,  denied,  403  U.S.  923 
(1971). 

6 Citizens  Communications  Center  v.  FCC,  447 
F.2d  at  1212,  quoting  Johnston  Broadcasting  Co.  v. 
FCC,  175  F.2d  351,  356-57  (D.C.  Cir.  1949). 


efficient,  and  equitable  distribution  of  radio 
service  to  each  of  the  same. 

In  FCC  v.  Allentown  Broadcasting 
Corp.,1  the  Supreme  Court  ruled  that 
Section  307(b)  requires  that  when 
mutually  exclusive  applicants  seek 
authority  to  serve  different  communities, 
the  Commission  must  first  determine 
which  community  has  the  greater  need 
for  additional  services  and  then 
determine  which  applicant  can  best 
serve  that  community’s  need.  In 
Pasadena  Broadcasting  Co.  v.  FCC,8  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  observed  that  the 
facial  language  of  Section  307(b) 

"applies  not  only  to  changes  in  the 
structure  of  spectrum  allocation,  such  as 
grants  of  new  licenses  or  modifications, 
but  to  license  renewals  as  well,”  and 
adjures  the  Commission  to  “consider  the 
propriety  of  allocation  ‘when  and 
insofar  as  there  is  demand’  for 
service.”  9  Based  on  this  analysis,  the 
court  concluded  that  the  "Satisfaction  of 
these  statutory  commands  is  not,  nor 
ought  it  to  be,  a  one-time  thing,  for  the 
balance  of  demand  for  service  will  shift 
among  communities  over  time.”  10  The 
Pasadena  court  also  noted  that  because 
“Local  transmission  service  bestows 
such  important  benefits,”  Section  307(b) 
has  been  consistently  interpreted  *  *  * 
virtually  to  ensure  an  applicant  for  first 
local  service  preference  over  one  who 
proposes  merely  to  complement 
preexisting  local  operations.”  11 

These  statutory  provisions  embody 
the  fundamental  principle  that  the 
comparative  process  is  designed 
specifically  to  ensure  “the  best 
practicable  service”  to  the  public  by 
licensees  of  broadcast  facilities.  The 
critical  importance  of  this  principle  was 
stated  by  the  Supreme  Court  in  National 
Broadcasting  Co.  v.  United  States  12  in  a 
passage  which  especially  warrants  full 
quotation  here: 

The  facilities  of  radio  are  limited  and 
therefore  precious;  they  cannot  be  left  to 
wasteful  use  without  detriment  to  the  public 
interest.  “An  important  element  of  public 
interest  and  convenience  affecting  the  issue 
of  a  license  is  the  ability  of  the  licensee  to 
render  the  best  practicable  service  to  the 
community  reached  by  his  broadcasts.”  FCC 
v.  Sanders  Radio  Station,  309  U.S.  470,  475. 
The  Commission's  licensing  function  cannot 
be  discharged,  therefore,  merely  by  finding 
that  there  are  no  technological  objections  to 
the  granting  of  a  license.  If  the  criterion  of 
"public  interest"  were  limited  to  such 
matters,  how  could  the  Commission  choose 


7  349  U.S.  358(1955). 

*555  F.2d  1046  (D.C.  Cir.  1977). 

9  Id.  at  1051  n.  39. 

10  Id. 

"Id.  at  1050-51  (Footnote  citations  omitted). 
,J319  U.S.  190  (1943). 
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between  two  applicants  for  the  same 
facilities,  each  of  whom  is  financially  and 
technically  qualified  to  operate  a  station? 

Since  the  very  inception  of  federal  regulation 
by  radio,  comparative  considerations  as  to 
the  services  to  be  rendered  have  governed 
the  application  of  the  standard  of  “public 
interest,  convenience,  or  necessity.”'3 

When  measured  against  these 
statutory  requirements  and 
interpretative  judicial  precedent,  the 
proposed  assignment  and  licensing 
procedures  for  the  new  Low  Power 
Television  Service  are  problematical,  to 
say  the  least.  The  Notice  issued  by  the 
Commission  seems  to  acknowledge  that 
we  are  required  to  evaluate  and  decide 
all  “substantial  relevant  differences" 
between  competing  applications; 
however,  while  first  filer  status,  minority 
ownership  and  control,  and  non¬ 
commercial  status  and  operation 
represent  significant  “public  interest” 
applicant  attributes,  they  are  by  no 
means  exhaustive  of  such 
characteristics.  In  this  regard,  I  must 
question  why  proposed  service  and 
technical  operation  characteristics  are 
not  to  be  deemed  “substantial  and 
relevant”  to  the  ultimate  public  interest 
in  the  use  of  these  new  low  power 
television  frequencies  and  thus  entitled 
to  comparative  evaluation.  Again,  it 
bears  emphasizing  that  “  ‘The 
Commission  cannot  ignore  a  material 
difference  between  two  applicants  and 
make  findings  in  respect  to  selected 
characteristics  only  *  *  *’  ”  14 
“[Cjomparative  considerations  as  to  the 
—  services  to  be  rendered  *  *  *  governj  ] 
the  application  of  the  standard  of  ‘public 
interest,  convenience,  or  necessity.’  ”  15 
If  service  and  technical  attributes  do  not 
count  in  the  process  of  determining 
“best  practicable  service,"  what  do? 

I  also  find  troublesome  the  “equal 
weighting”  of  the  three  “comparative” 
factors  proposed  by  the  Notice.  As  the 
courts  have  repeatedly  held,  where  a 
choice  must  be  made  between  two  or 
more  competing  applicants,  “*  *  *  the 
question  is  which  is  the  better 
qualified.”  16  A  proper  determination  of 
this  ultimate  issue  requires  that  the 
Commission  consider  “Comparative 
qualities  and  not  mere  positive 
characteristics*  *  *"  17  This  clearly 
means  that  the  Commission  “must  take 
into  account  all  the  characteristics 
which  indicate  differences,  and  reach  an 
over-all  relative  determination  upon  an 
evaluation  of  all  factors,  conflicting  in 


13  Id.  at  216-17. 

u  Citizens  Communications  Center,  supra  n.  6. 

15  National  Broadcasting  Co.,  supra  n.  12. 

16  Citizens  Communications  Center,  supra  n.  6 
(Emphasis  added). 

"Id. 


many  cases.”  '*  First  filing  status, 
minority  ownership  and  control,  and 
non-commercial  status  and  operation 
are  “mere  positive  characteristics,"  and 
it  strikes  me  as  extremely  doubtful  that 
in  any  given  case  an  “equal  weighting" 
of  these  factors  among  competing 
applicants  would  suffice  as  the  “overall 
relative  determination"  which  the 
statute  and  interpretative  case  law 
commands.  Section  309(e)  and  its 
surrounding  precedent  implicate  a  more 
searching  and  refined  comparative 
analysis.  Moreover,  while  "no  hearing 
need  be  held  where  an  application  fails 
to  measure  up  to  the  Commission’s  rules 
and  does  not  indicate  waiver,”  the 
Commission  is  not  authorized  “to  deny 
qualified  applicants  their  statutory  right 
to  a  full  hearing  on  their  own  merits."  19 
The  "equal  weighting”  process  cannot 
be  easily  squared  with  this  “full 
hearing”  requirement  of  the  statute. 

From  the  standpoint  of  Section 
307(b)’s  requirements,  there  is  an 
implicit  suggestion  in  the  Notice  that 
comparative  evaluation  of  service  and 
technical  differences  would  increase  the 
delay  and  costs  of  the  authorization 
process  and  thus  impinge  on  the 
“efficient”  distribution  of  new  low 
power  television  facilities.  However,  the 
Commission  cannot  emphasize  the 
"efficient”  distribution  of  these  limited 
facilities  to  the  exclusion  or  nullification 
of  the  statutory  command  that  this 
distribution  also  be  “fair”  and 
"equitable.”  In  this  regard,  judicial 
holding  has  firmly  rejected  the  "notion” 
that  Section  307(b)’s  requirement  of 
"fair,  efficient,  and  equitable"  spectrum 
allocation  is  “a  tailsman  whereby  the 
rigors  of  a  comparative  hearing  may  be 
avoided  if  only  grounds  for  decision  can 
be  found  that  smack  of  ‘efficiency’ — or, 
presumably,  ‘fairness’  or  ‘equity.’  ”  20 

Two  hypothetical — but  plausibly 
foreseeable — cases  illustrate  the  flaws 
and  difficulties  which  may  be  inherent 
in  the  authorization  process  tentatively 
proposed  by  the  Notice: 

Assume  there  are  three  low  power 
television  channel  allotments  available 
in  the  Detroit,  Michigan,  area.  Also 
assume  that  two  of  these  three 
allotments  have  already  been  granted  to 
minority  owned  and  controlled 
applicants  pursuant  to  the  proposed 
three-factor  preference  criteria.  Assume 
further  that  the  third  and  remaining 
channel  is  applied  for  by  another 
minority  applicant  and  a  non-minority 
applicant  proposing  to  serve  the  Polish- 
American  enclave  of  Hamtramck  (a  city 
within  the  city  of  Detroit)  with  Polish- 


(Emphasis  added). 

19 Id.,  447  F.  2d  at  1212  n.  34  (Emphasis  in  original). 
“Pasadena  Broadcasting  Co.,  555  F.2d  at  1052. 


language  and  -ethnic  programming. 

Under  the  limited  three-factor  criteria, 
the  minority  applicant  would  receive  a 
preference  and  the  competing  applicant 
would  not  (unless  it  was  the  first  filer  or 
non-commercial).  If  the  minority 
preference  were  determinative  of  the 
contest,  or  led  to  a  lottery  in  which  the 
minority  applicant  prevailed,  how  could 
this  process  and  result  be  squared  with 
the  most  elementary  principles  of  “fair" 
and  "equitable”  distribution  of 
television  service?  Would  not  a  grant  to 
the  minority  applicant  in  this  case  be 
prima  facie  irrational,  arbitrary,  and 
capricious? 

Assume  a  “first  filed”  application  by  a 
non-minority,  commercial  applicant 
proposes  a  pure  translator  operation 
while  another  non-minority,  commercial 
applicant  proposes  a  primarily  local 
origination  service.  The  process  and 
criteria  proposed  by  the  Notice  would 
dictate  that  the  pure  translator  service 
be  preferred  over  the  local  origination 
service  proposal.  But,  how  could  this 
process  and  result  be  reconciled  with 
the  statutory  goal  of  “best  practicable 
service”  and  the  judicially  recognized 
Section  307(b)  preference  for  local 
transmission  service? 

I  believe  that  a  few  cautionary 
observations  are  also  appropriate  on  the 
Notice ’s  tentative  preference  for  paper 
hearings  and  lotteries  in  structuring  a 
special  authorization  process  for  the 
new  Low  Power  Television  Service.  The 
Commission’s  authority  to  resolve 
mutually  exclusive  comparative 
proceedings  on  the  basis  of  the 
competing  applications  and  pleadings 
responsive  thereto,  without  oral 
hearings,  has  never  been  fully  explored. 

I  think  the  public  interest  would  be  well 
served  by  pursuing  the  procedural  and 
statutory  implications  of  this  issue  in 
this  proceeding.  At  the  outset  of  this 
inquiry,  it  should  be  noted  that  the  “full 
hearing”  requirement  of  Section  309(e) 
does  not  necessarily  implicate  a  full  oral 
or  evidentiary  hearing  in  all  cases.  The 
test  should  be  one  of  substance,  not 
mere  formality.  If  the  Commission  can 
make  a  rational,  principled,  and 
thorough  evalution  of  the  basic  and 
comparative  characteristics  of  the 
competing  applicants  on  the  written 
record  alone,  I  see  no  statutory  or 
administrative  requirement  that  the 
Commission  nonetheless  must  hold  an 
oral  hearing  before  making  its  choice. 
This,  of  course,  may  only  state  the 
critical  issue,  that  is,  whether  the 
written  record  joins  substantial  and 
material  questions  of  fact  concerning  the 
basic  and  comparative  merits  of  the 
competing  applicants  which  can  be 
satisfactorily  resolved  only  in  the 
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crucible  of  an  evidentiary  hearing 
allowing  for  the  introduction  of  oral 
testimony  and  cross-examination.  This 
issue,  in  turn,  brings  us  back  to  the 
fundamental  question  of  comparative 
standards  and  criteria.  In  my  judgment, 
this  is,  in  any  case,  where  we  should 
begin  the  inquiry  on  the  limits  and 
constraints  of  the  “full  hearing" 
requirement. 

The  inquiry  here  should  focus  on 
identifying  and  refining  the  comparative 
criteria  so  that  their  application  may  be 
amendable  to  a  paper  process  yet  fully 
responsive  to  the  paramount  public 
interest  goal  of  “best  practicable 
service."  My  fundamental  problem  with 
the  Notice's  proposal  is  that  it  appears 
to  tilt  this  endeavor  improperly  and 
unnecessarily  in  favor  of  expediency  (or, 
less  perjoratively,  “expedition")  and 
away  from  the  full  public  interest 
analysis  which  I  believe  both  statute 
and  precedent  command.  The  task  of 
developing  and  justifying  a  paper 
comparative  process  is  certainly 
herculean  and  may  prove  ultimately 
futile.  But,  a  serious  attempt  by  both  the 
Commission  and  the  competing  public  is 
clearly  called  for. 

These  preliminary  observations  on 
paper  hearings  are  also  applicable  to  the 
Notice’s  apparent  penchant  for  lotteries 
in  “deciding”  comparative  cases.  While 
a  lottery  may  be  an  appropriate  and 
lawful  alternative  in  resolving  genuinely 
“deadlocked”  comparative  proceedings, 
the  Commission  cannot  evade  its 
responsibility  for  making  refined  public 
interest  judgments  where  that  more 
rational  and  less  arbitrary  mode  of 
decision-making  is  clearing  available 
and  applicable.  Here,  I  believe  it 
axiomatic  that  resolution  by  lottery  or 
chance  is  the  very  antithesis  of  the 
system  of  rational,  principled 
determination  which  has  been  the 
hallmark  of  administrative  law  and 
process.  As  the  Supreme  Court  has  so 
plainly  stated: 

Congress  has  granted  applicants  a  right  to 
a  hearing  on  their  applications  for  station 
licenses.  Whether  that  is  wise  policy  or 
whether  the  procedure  adopted  by  the 
Commission  in  this  case  [which  the  Court 
invalidated]  is  preferable  is  not  for  us  to 
decide.21 

Before  the  Commission  rushes  to 
embrace  the  "easy  out”  of  lottery,  we 
have  a  clear  statutory  obligation  to 
exhaust  the  search  for  public  interest 
criteria  to  distinguish  and  choose  among 
applicants  so  as  to  effectuate  the  “best 
practicable  service”  standard  of  the  Act. 
Such  an  effort  is  the  absolute  minimum 
required  as  a  legal  and  policy  predicate 
for  utilizing  a  lottery  in  the  licensing 


process,  and  any  attempt  to  evade  the 
requirement  will  put  in  peril  the  integrity 
of  this  Commission’s  mandate  and 
process. 

It  is  extremely  important  for  the 
Commission  to  continue  to  address 
these  critical  issues  of  comparative 
criteria  and  procedure  in  the  course  of 
this  rule  making  proceeding.  I  urge  the 
fullest  public  analysis  and  comment  on 
these  concerns. 

[FR  Doc.  80-32407  Filed  10-10-80;  8:45  ami 
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21  Ashbacker  Radio  Corp.,  326  U.S.  at  333.  ' 


